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ADDENDA AND CORRIGENDA.

Pago 42, heading to case, for “ Recreation/* retxd Revocation.*'

„ 76, line 27 y for “ usually,*’ read “morally.**

„ 174, line 10, “then,** read “thus.**
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ABATEMENT OP RENT, SUIT FOR
See Res judicata.

ACT—1850—IX, See Small Cause Court Act.

•••

See Small Cause Court, Calcutta, Constitution or.

1858“”551Ij .•• ... ••• .•• •••

See Majoritt, Age or.

1859—VIII, 8. 2 ... ... ... 144,

See Res judicata.

'
I

it# • * *

See Declaratory Decree.

•, 88. 92 & 93

—

Interim Injunction— Suit for specific

Performance of Contract to give in Marriage— Hindu Law— Cere*
monies of Betrothal^ Sections 92 & 93 of Act VIII of 1859 are
not upplicuble to u suit for specific performance of a contract to

give in marriage, and tlie Court will not grant an interim injunction
to restrain the defendant from making another marriage with a
third person.

Per Glover, J.—A suit for specific performance of a contract to

give in marriage will not lie : the remedy is an action for damages
for breach of the contract. The ceremony of betrothal does not,

by Hindu law, amount to a binding irrevocable contract, of which
the Court would give specific performance.

In the matter or Gunput Narain Singh
——, 88 . 201 ,

See Sale by Sheriff.

8 . ^1 ^5 ... ... ... ... ...

See Limitation.

, 8. 376
See Review.

, ss. 376, 378 ...

See Review.

8. 40 ... ••• ...

See Damages, Suit for.

-XIV, EFFECT OP REPEAL OP...
See Limitation.

•••

•••

, B. 1, CL8. 10, 12, & 16 ...

See Limitation.

, as. 11 & 12, DISABILITY UNDER ...

See Limitation.

1860—

XXVII
See Review. See Appeal.

1861—

^XXIII, 8. 16 ... ..f ... •••

See Criminal Procbbubb Cods, a. 471.
• ••

A

Page.
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202
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226

197

406

328

163

226

127

450
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ACT—1861—XXIir, «. 27 ... .. ... ... 123,180
See Act XI or 1866, as. 6 &- 12. See Supebiktjs2idj>:i«cii

OF High Court..

1 86A~“IXXlV I ... .* ••• ••• 78
See SMAI.L Cause Court, Cai.cutta, Constitutioh op.—^ 1865—X. See Succession Act.

1865 — XI, 88. 6 & 12— Ctm7 Court, Jurisdiction of— Mofussil
Small Cause Court—Act XXIII of 1861, 27— Special AppealJ\
A suit for a bulunce due on account of rents collected from the
plaintifis* zemindaris by the defendants* father acting as agent of
the plaintiffs, is a suit in Tvbich money is claimed as due on a con-
tract within the meaning of s. 6, Act XI of 1865. Where the
amount Claimed in such a suit does not exceed Hs. 500, it is cogni-
zable by u Small Cause Court, notwithstanding it may be necessary
to go into the accounts of both parties to determine whiit is due.
Where such a suit for an amount under Rs. 500 is entertained by
the Civil Court within the local jurisdiction of a Small Cause Court,
a special appeal lies to the High Court,—s. 27 of Act XXIII of
1861 only applying to a suit which is properly brought in a Civil

Court, because there is no Small Cause Court having jurisdiction to
try it.

Dybbukbb Nundun Sen v. Mudhoo Muttt Goupta ... 123

— 1866—V. See Bills op Exchange Act.

— 1870—VII. See Court F''bb.s Acr.

” S. 2 tarn ... ••• .*• ... 150
See Will, Attestation op.

— 1871—IX, ScH. II, No. 72 ... ... ... ... 328
See Limitation,

, s. 27 ...

See Easement.

1872—L See Evidence Act.

IX. See Contract Act.

•X. See Criminal Procedure Code.

1874—111, SR. 7 & 8 ... ... ... 285
See Husband and Wife.

VIv-R- ••• •••

See Appeal.

328

— (Privy Council Appeals AcT^^Letters Patent 1862,
cla 39—24 ^ 25 Pic/., c. 104, c. 9—24 ^ 25 Viet y c, 67 { Indian
Councils* ActJ, «. 22—Power of Indian Legislaturea\ The
provision in s. 5 of Act VI of 1874 that where there are concurrent
decisions on facts, the case must, in order to j^ive a rij^ht of appeal
to the Privy Council, involve some substantial question of law, is

not ultra vires of the power of the Indian Legislature as being a
curtailment of the jurisdiction giveu to the High Courts by the
Letters Patent, 1865, cl. 39.

Clause 39 of the Letters Patent of 1865 does not rest for its
authority on the 24 3c 25 Viet., c. 104, and was not inserted in pur-
suance of that Act

;

consequently any power which it gives to
admit an appeal to the Privy Council from a decision of the High
Court on its Appellate Side, is not one of the powers which the
High Court is, by the first paPt of ». 9 of 24 & 25 Viet,, c. 104^

'
^ to exercise.
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B. 22 of 24 Sc 25 Viet., c. 67, must be read with ts. 9 and 1 1 of
24 & 25 Viet., c. 104. By the express words of s. 9 all previously
existing powers were reserved to the High Court, provided the Let-
ters Patent did not interfere with them, and as to these powers the
Governor General in Council is expressly empowered to legislate.

Even if, therefore, the ])ower to admit an appeal to the Privy
Council were conferred by the Letters Patent, under tlie authority
of 24 & 25 Viet., c. 104, it was, not being a new power, subject to

the legislative contrtd of the Governor General in Council.
The ratio decidendi in The Queen v. Alearea dissented from.
Where there were two concurrent decisions on facts, an appli-

cation to appeal to the Privy ('ouncil was refused, the right of
appeal from a decision of the High Court on its Appellate Side,
simply on the ground that the subject-matter of the suit was above
Rs. 10,000, having been taken away by Act VI of 1874, s. 5.

In the matter or the Petition or Feda Hossein ... ... 431

ACT—1874—VI, ss. 11, 14, & 15 ... ... ... ... 142
See Appeal to Privy Council.

1875”^I!X ... •• ... ... ... ••• 388
See Majority Act.

X. See High Courts* Criminal Procbdurb Act.

^^^111 ... .«• *•. ... ... ...

See Probate, Grant or.

ACTION FOR TROVER ... ... ... ... ... 285
See Husband and W^ipe.

ACTS DONE IN EXERCISE OF SOVEREIGN POWERS ... 11
See Right or Suit.

ADMISSIBILITY IN EVIDENCE OP CONFESSION ... ... 207
See Evidence Act, ss. 25, 26, and 167.

ADOPTION, SUIT TO SET ASIDE

—

Infant Alarringe—Presumption
as to Age— Power of Alinor to give permission to adopt—Regs. X.

of 1793, s. 33, and XXVI of 1793, s. 2—Minor under Court of
Wards— Onus Prohandi— Estoppel."] The foundation for infant
marriages among Hindus is the religious obligation which is sup-
posed to lie on parents to provide fora daughter, so soon as she is

maiura vif'O, a husband capable of procreating children; the custom
being that, when that period arrives, the infant wife permanently
quits her father’s house, to which she had returned after the celebra-
tion of the marrijjge ceremony, for that of her husband. The pre-
sumption, therefore, is, that the husband, when called upon to receive
his wife fur permanent cohabitation, has attained the full age of
adolescence and also the age which the law fixes as that of discretion.

According to the Hindu law prevalent in Bengal, a lad of the age
of fifteen is regarded as having attained the age of discretion, and
as competent to adopt, or to give authority to adopt, a son.

The operation of s. 33, Keg. X of 1793, which, read
together with s. 2, Reg. XXVI of 1793, prohibits a landholder
under the age of eighteen from making an adoption without the
consent of the Court of W^ards, is confined to persons who are
under the guardianship of the Court of Wards.

Qu(sre^ whether a decree in favour of the adoption passed in a
suit by a reversioner to set aside an adoption is binding on any
reversioner except the plaintiff ; and whether n decision in such a
suit adverse to the adoption would bind ^he adopted son as between
himself and any other than the plaintiff.

JuMooKA Dassya r, Bamasoomdabi Dassya ... ... 289



GENERAL INDEX.

ADVOCATE-GENERAL, CASE CERTIFIED BY
See Evidence Act, ss. 25, 26, and 167.

AGE OF HINDUS, PRESUMPTION AS TO ...

See Adoption, Suit to set aside.

MAJORITY. See Majoritv.

AGREEMENT TO REFER TO ARBITRATION
See Contract Act, a. 28.

TION OP
See Contract Act, s. 28.

, UNCONSCIONABLE
See Majority, Age of.

... 207

... 289

•*« ... 466

REVOCA-
•#* 42

»•» 108

API EAL Act XXVTI of 1860— Depoji/ of Security hy T^erson
entitled to a Certificate.^ No appeal lies under Act XXVII of
1 860 on a question of the deposit of seenritj by a person who has
been declared entitled to a certificate under the Act.

Monmohinke Dassee r. Khktter Gopaul Det
^—^—Lettere Patent 1865, cl. IS^-Act VI of 1^1 Order
granting Appeal to Privy Council.^ Under cl. 1*5 of the Letters
J atont,^ no appeal lies to the Hi*;!! Court from an order of the
Judge jn the Privy Council Department, granting a certificate that
a case is a fit case for appeal to Her Majesty in Council.

Mowda Buksh V . Kishbn Pkrtab Sahi ...

,,,,
VIII of 1819, s. 6-^24 ^ 25 VicL, c. 104, j. 15.]

J here is no «PP^nl from an order made by the Civil Court under
8. 6 of Regulation VIII of 1819.
Per Birch, J.~-A party who has preferred an appeal to the Hicrh

Court when the law gave him no right of appeal, is not entitledupon the hearing to ask the Court to treat it as an application for
Bie exercise of its extraordinary jurisdiction under s. 15 of 24 & 25
V iota, c. ] 04.

In THE MATTEB Or THE PETITION Or SOOEJA KanT AcHABJChowdrt
••• ,,,

AGAINST ASSESSMENT ...

See Beno. Act HI or 1864, s. 33.

, ARREST PENDING
See Cbiminae Pbocebube Co»b, s. 272.

„ ^9 COUNCIL—Di«m«>sa7 of Appealfor Defaut
*” ^P^*** f>f Security and in iramcribing Record—Act VI o
1874, se. 11, 14, ^ 13.] On on application to stay prooeedinw

which I.ad been presented oi2nd July 1874 from a decision of the High Court on its Origins

to
been made by the appellanto defray the costs of transcribing, &c., ss provided by s. 11, Act V

«i.H till
bat! been taken to prosecute tbe appealand that no security bad been deposited for the costs of tile res

crrnted a"rule'nr Presented. The Conn
liroceediinrs on

®“ing on the appellant to show cause why tUi

rnTt^show “PP®*' shwild not be stayed, and on his not appear-

Ihl file
‘

“PP®"' "‘'ould be stimck of

Thakoob Kawlsath Sahai v. thr Govebnmbnt • ••

383

409

281

142
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APPEAL TO PRIVY COUNCIL

—

Questions of Law referred to a
JFull Bench,~\ Where a Division Bench of a Hi^h Court refers a
question of law for the consideration of the Full Bench, and the
answer of the Full Bench is not framed as a decree or as an interlo-
cutory order, and an appeal is brought to Her Majesty in Council,
it is open to the respondent, without a cross-appeal, to object to
the correctness of tlie answer given by the Full Bench on the
question of law referred.

Phoolbas Koonwur V, Lalla JoGESnUR Sahot • • * 226

ARBITRATION, AGREEMENT TO REFER TO
See Contract Act, s. 28.

• # • 42, 466

ARREARS OP MAINTENANCE
See IliNLu Widow.

V f • 133

ARREST, PENDING APPEAL
See Criminal Procedure Code, s. 272,

• • • • • • 281

privilege from
See Small Cause Court, Calcutta, Constitution

• • •

OF.
78

ASSESSMENT, APPEAL AGAINST ...

See Beng. Act III op 1864, s. 33.
• aft • V • 409

ATTACHMENT OF PROPERTY IN MOFUSSIL
See Receiver, Property in hands or.

V • • • • • 403

ATTESTATION. See AVill, Attestation op.

AUCTION-PURCHASER
See Resumption, Suit por.

• » • • • V 378

AVOIDANCE OP CONTRACT •

• • • 330
See Duress.

BENGAL ACT III op 1864, s. 33

—

Municipal Commissioners—
Appeal against Assessment—Jurisdiction of Civil Court.'^ A suit
to set aside an order made on an appeal under s. 33 of Beng.
Act HI of 1 864 to the Municipal Commissioners against a rate
assessment, and to reduce the tax levied by them under that Act,
on the ground that they have tried the appeal in an improper way,
and have exceeded their powers and acted contrary to the provisions
of the Act, cannot be maintained in the Civil Courts. The deci-
sion of the Commissioners in such an appeal is absolutely final.

Manessub Dass V . The Collector and Municipal Commis-
sioners or Chafba ... ... ... ... ... 409

— VIII OF 1869, 8. 27

—

Limitation—Suit for Possession
with Mesne Profits— Defendants— Title,'] A suit for possession of
certain lands “ by establishing the plaintiff’s howla right,” and for

mesne profits, brought against a shareholder of the tulook in which
the lands are situated, a former talookdar, and certain ryots who
paid rent to the first defendant, is not a suit to recover the occu-
pancy of the land from which the plaintiff has been illegally ejected

by the person entitled to receive the rent, within the meaning of
s. 27 of Beng. Act VIII of 1869, and is not governed by the limita-

tion provided by that section.

Khajah Ashanoollah V. Ramdhonb Bhuttacharjbb ...

—
,
s. 98

—

Suit for value of Crops^Dis^
traint—Jurisdiction—Small Cause Court,] The plaintin made a
complaint to the Magistrate against the defendant, his landlord, for

forcibly carrying away his crops; whereupon the defendant was
tried, convicted of theft, and punished The plaintiff then insti-

tuted a suit against the defendant in the M unsirs Court, ap]>arenUy

325
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under s. 95 of Beng. Act VIII of 1869, and obtained a decree

declaring the distraint to be illegal, and directing the crops to be

given up to him. The defendant offered to give up^ a smaller

quantity than was mentioned in the decree. Tlie plaintiff* refused

to take the same, and brought a suit in the Small Cause Court to

recover the value of the quantity he had claimed before the Munsif
and something additional. Held, that the Small Cause Court
bad no jurisdiction, and that the suit ought to have been brought
under s. 98 of Beng. Act VIII of 1869.

Hydbr Ali V, Jafar Ali ••• ... ••• 183

BETROTHAL, CEREMONIES OF ... ... ... ... 74
See Act VUI op 1859, ss. 92 and 93.

BILLS OF EXCHANGE ACT (V OF 1866)--5ttt7 on Promissory
Note payable by Instalments Where a promissory note is payable
by instalments, and contains a stipulation that, on default in pay-
ment of the first instalment, the whole amount is to become due, a
suit to recover the whole amount on default made in payment of
the first instalment cannot be brought under Act V of 1866.

Rkmfrt V . Shilt.tngford ... ... ... ... 130

BREACH OF CONTRACT, ACTION FOR ... ... ... 264
See Damages, Measure of.

, SUIT FOR DAMAGES FOR ... 466
See Contract Act, s. 28.

BROTHERS OP WHOLE BLOOD AND OF THE HALF BLOOD 27
See Hindu Law.

CASE CERTIFIED BY ADVOCATE GENERAL ... ... 207
See Evidence Act, ss 25, 26, & 167.

STRUCK OFF FOR DEFAULT IN APPEARANCE,
POWER TO RESTORE ... ... ... ... ... 476

See Smalu Cause Court Act.

TRANSFERRED TO HIGH COURT ... ... ... 354
See High Courts’ Criminal Procedure Code, s. 147,

CAUSE OF ACTION... 144
See Res judicata.

CEREMONIES OP BETROTHAL ... ... ... ... 74
See Act VIII or 1859, ss. 92 and 93.

CERTIFICATE, DEPOSIT OP SECURITY BY PERSON EN-
TITLED TO ... ... ... ... .. ... 127

See Appeal.

CHARGE, UNDER ss, 292 and 294, PENAL CODE ... ... 356
See High Courts’ Criminal Procbdcrb Code, 0 . 147.

, VAGUENESS OF ... ... ... ... ... 450
See Criminal Pbocedurb Code, s. 471.

CHARITABLE GIFT—Failure of Object— Cypres Performance,
The doctrine of cypres as applied to charities rests on the view
that^ charity in the abstract is the substance of tJie gift, and the
particular disposition merely the mode, so that, in the eye of the
Court, the gift, notwithstanding the particular disposition may not
be capable of execution, subsists as a legacy which never fails and
cannot lapse.

It cannot be laid down as •a general ^inciple that the
doctrine is displaced where the residuary bequest is to a charity, or
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that among charitiea there is anything analogous to the benefit of
survivorship) since cases may easily be supposed where the charitable

object of the residuary clause is so limited in its scope, or requires

so small an amount to satisfy it, that it would be absurd to allow
a large fund bequeathed to a particular charity to full into it.

On the failure of a specific charitable bequest, jurisdiction arises

to act on the cyprett doctrine, whether the residue be given in

charity or not, unless upon the construction of the will a direction

can be implied that the bequest if it fails should go to the residue.

In applying the cypres doctrine, regard may be had to the other
objects of the testator's bounty, but primary consideration is to be
given to the gift which has failed, and to a search for objects akin
to it. The character of a charity as being for the relief of misery
in a particular locality may guide the Court in framing a cypres
scheme to benefit that locality.

Unless the cypres scheme framed by the lower Court be plainly

wrong, a Court of Appeal should not interfere with it.

The Mayor op Lyons v. The Advocate-Qeneual of Bengal. 309

CIVIL COURTS, JURISDICTION OF .. 123, 409, 466
See Act XI or 1865, ss. 6 & 12. See Bengal Act 111
OF ] 864, 8. 33. See Declabatoey Decree.

COLLATERAL CONTRACT ... ... ... 264
See Damages, Measure of.

COMMON LAW PROCEDURE ACT OP 1854 ... 42
See Contract Act, s. 28.

CONFESSION, ADMISSIBILITY OF, IN EVIDENCE 207
See Evidence Act, ss. 25, 26, & 167.

CONSEQUENTIAL RELIEF ... 456
See Declaratory Oecbeb.

TRACT . ... ... ... ... ... ... 92
See Hindu Law.

ACT {Act IX of s. 28, Exception \—Agreement
to refer to Arbitration^ Revocation of—Common Law Procedure Act
of 1854 (\7 4r 18 Viet., c. 125J—9 ^ 10 Wiil. Ill, c, 15—3 ^ 4
Will. IV, c. 42— Specific Performance of Agreement to refer— Suit

for damagesfor Breach of Agreement to refer A contract entered
into by the plaintiffs with the defendants contained a clause pro-

viding, in case of any dispute, for a reference to two arbitrators in

Englaud, one to be appointed by each of the contracting parties,

whose decision in the matter was to be final. The contract con-
tained no provision for making the submission to arbitration a rule

of Court, so that 9 & 10 Will. HI, c. 15, and 3 & 4 Will. IV, c. 42,

6. 39, did not apply. Mutter of dispute arising, tbe defendants
refused to appoint an arbitrator, and an award was made by arbitra-

tors appointed by the plaintiffs. Previous to the making of the
award the plaintiffs, under tii0 provisions of tbe Common Law
Procedure Act, 1854, had the submissiou to arbitration made a rule

of the Court of Common Pleas. Iti a suit in which the pUintifik*

claim was for damages awarded by the arbitrators and incurred by
the plaintifis in respect of the breach of the contract, Held, the
award was invalid. The making the submission a rule of Court
has not the effect of depriving a party of his right to revoke, at
any time before the award, the autnority of arbitrators whom he
has appointed : still less could it have any effect to prevent hint

from declining to appoint an arbitrator.

o
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MeAd also, the contract was not within the scope of s. 28, Act
IX of 1872. To make an agreement conform to Excep. 1 of that

section, the jurisdiction of the Courts must be excluded in all

respects except the mutter which is the result of the arbitrators*

award.
Agreements which exclude the jurisdiction of the Courts until

an award is made, as in Scoti v. Avery‘s are within that Excep-
tion, and are not illegal.

QuiC/'e,— Whether it was intended by that exception to authorize
the Court to entertain a suit for specidc performance of an agree-
ment to refer to arbitration f

S. 28, Act IX of 1872, docs not forbid an action for damages
for the breach of such an agreement

KoaoLax V. The CoaiNQ A Gin Company ... ... ••• 42.

CONTRACT ACT (IX op 1872), s. 28

—

Agreement to refer to

Arbitration—Suitfor Damages for Breach of Contract^ Sait for
Specific Performance of Contract to refer^ A contract entered
into between the plaintilfs and the defendants contained a clause,

that “ in case of any dispute the same to be decided by two com-
petent London brokers —one to be appointed by the buyers* and
the other by the sellers’ agents ; such brokers* decision to be final,**

but did not provide that no action should be brought till such deci-
sion was pronounced. Matter of dispute arising, the defendants
refused to appoint an arbitrator. In a suit for damages for breach
of the contract, held^ that the contract was not one of the nature
referred to in s. 28, Act IX of 1872. 'I'liat section ouly refers to
contracts whicli wholly or partially prohibit the parties absolutely
from having recoui’se to a Court of Law. The first exception in
that section applies only to a class of contracts where the parties
have agreed that no action shall be brought, until some question of
amount has first been decided by the arbitrators.

Semhle ,—A suit will not lie to enforce an agreement to refer to
arbitration, even in the case referred to in the first exception to
s. 28 of Act IX of 1872.

The Coringa Oii. Company, Limited, v. Koeglbb ... ... 466

ACTION FOR BREACH OP ... ... ... 264
See Damages, Measube op.

-, AVOIDANCE OP ... ... ... ... 330
See Duress

- TO HIVE IN MARRIAGE, SUIT FOR SPECIFIC
PERFORMANCE OF .. ... ... ... ... 74

See Act VIII or 1859, ss. 92 & 93.

COSTS

—

Special Appeal— Order in Discretion of Lower Court.\
Where, in a suit for defamation, a decree was given for the plaintiu
for nominal damages, but he was 4idered to pay the defeudaut*s
costs, held^ that 'the order os to costs was in the discretion of the
Court below, and therefore no special appeal would lie from such
order: the rule, as laid down in Qridhari Lai Roy v. Sundar Bibi^
being, that an order as to costs cannot be interfered with in specitd
appeal unless it is illegal.

Semble^—When the Court is of opinion that the plaintiff is not
entitled to any substantial damages, it is not bound to award him
notniual damages. •

Futbbjk. Pakooeb 0. Mohendbb Nath Mozoomdab... ••• 385
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COURT FEES ACT (VII or 1870), Sch. I., Cm. 11 & l2^Probate
Duty, Exemption from—Interest in Partnership Property . TJie
testator, a member of the firms ol O. A. ^ Co., of Calcutta, and
O. G. ^ Co., of Liverpool, died in England, leaving a will, of
which he appointed O in England and O in Calcutta his executors.
As a partner iu the Calcutta firm, the testator was entitled to a
share in an indigo concern, Ihd in certain immoveable property in

Calcutta, and his share in these properties was, on bis death,
estimated, and the money-value thereof paid to his estate by the
firm in Liverpool, and probate duty hud been paid thereon by G
in obtaining probate of the will in England. Shortly after the
testator's death, the indigo concern was contracted to be sold, and
the testator's name appearing on the title-deeds as one of the
owners, O applied for probafe of the will, to enable him to join
in the conveyance and in any future sale of the other immoveable
property. An unlimited grant of probate was made to O, who
claimed exemption from probate duty iu respect of the properties,
on the grounds («) that duty had already been paid in England on
the testator’s share in them, and that there was no amount or
value in respect of which probate was to V>e granted in India. Held
on a case referred by the taxing oflficer, that O was not entitled, in

obtaining probate, to exemption from the probate duty payable
under Sch. I., cl. 12 of the Court Fees Act, iu respect of the pro-
perties.

In the Goods of Gladstone ... ... ... 168

COURT OF WARDS, MINOR UNDER ... ... ... 289
See Adoption, Suit to set aside.

CRIMINAL PROCEDURE CODE (Act X op 1872), s. 64—Power
of Judge acting in Englijit Department.'] An a]>plication for the
transfer of a case under s. 64 of tlie Criminal Procedure Code
should be made, not by letter to the English Department of the
High Court, but before tlie Court in its judicial capacity, and should
be supported by affidavits or affirmation in the usual way.

The Queen v. Zuhiruddin ... ... ... ... 219

•, s. 272—Arrest
pending Appeal.] Tii an appeal under s. 272 of Act X of 1872,
the High Court has power to order the accused to be arrested
pending the appeal.

The Queen v. Gobin Tbwari ... ... ,,, ... 281

ss. 294, 295,
296, & 297— Order of Discharge under s. 215

—

Revival of Pro»
eeedings.'^ An order of a District Magistrate, directing the revival
of certain criminal proceedings against the petitioners who had
been discharged under s. 215 of the Criminal Procedure Code by
a Subordinate Magistrate after evidence had been gone into,
quashed as illegal and ultra vires.

As the case was one of improper discharge, and came before the
Magistrate under s. 295 of the Criminal Procedure Code, the proper
and only course for him was to report it for orders to the High
Court, which, if of opinion that the accused were impropeny
discharged, might, under s. 297, have directed a retrial.

The case of Sidya bin Satya difiered from.
In the mattes of the Petition «of Mohesh Mistrbe and
ANOTHER ... ... ... ... ... ••• 282

B
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CRIMINAL PROCEDURE CODE (Act X of 1872), s.

XXII1 of 1861, s, IQ Order sendir^ Case to Magistrate for
enquiring . into Offence of giving False Evidence—Preliminary

Enquiry—-Vagueness of Charge !\ Altlioogh s. 16 of ActXXllI
of 1861 gives Civil Courts powers similar to those conferred on
Civil and Criminal Courts alike by s. 471 of the Criminal Procedure
Code, the whole law as to the procedure in cases within those sec-

tions is now embodied in s. 471 of the Criminal Procedure Code.
In a suit brought to recover possession of certain property, the

Judge decided one of the issues raised in the plaintiff’s favor, but
on the important issue as to whether the plaintiff ever had posses-

sion, he found for the defendant. The plnintiff was not examined,
but on the issue as to possession he called two witnesses. The
Judge disbelieved their statements, and considering that the plain-

tiff* had failed to prove his case, he gave judgment for the defend-
ant without requiring him to give evidence on that issue. In the
concluding paragraph of his judgment, the Judge directed the
depositions of the two witnesses above referred to, together with
the English memoranda of their evidence, to be sent to the Magis-
trate, with a view to his enquiring whether or not they had volun-
tarily given false evidence in a judicial proceeding; and he further
directed the Magistrate to enquire whether or not the plaintiff had
abetted the offence of giving false evidence, on the ground that as
the witnesses were the plaintiff’s servants he must personally have
influenced them, and also to enquire whether the plaint which the
plaintiff had attested contained averments which he knew to be
false. On a motion to quash this order, held,^ that, under s. 471 of
the Criminal Procedure Code, the Judge has no power to send a
case to a Magistrate except when, after having made such prelimi-
nary enquiry as may be necessary, he is of opinion that there is

sufficient ground (i.e., ground of a nature higher than mere surmise
or suspicion) for directing judicial enquiry into the matter of a
specific charge, and that the Judge is bound to indicate the parti-
cular statements or averments in respect of which he considers that
there is ground for a charge into which the Magistrate ought to
enquire, and that the order was bad because the Judge had made
no preliminary enquiry and because it was too vague and general
in its character.

The Queen v, Baijoo Lai.!.. In the matter op the Peti-
tion OP Baijoo Lale ... ... ... ... ... 450

CROPS, SUIT FOR VALUE OF ... ... ... ... 183
See Beng. Act VIII of 1869, s. 98.

CYPRES PERFORMANCE 303
See Charitable Gift,

DAMAGES FOR BREACH OF AGREEMENT TO REFER TO
ARBITRATION, SUIT FOR 42

See Contract Act, s. 28 .

CONTRACT, SUIT FOR ... 466
See Contract Act, s. 28 .

MEASURE OF— Action for Preach, of Contract— CbZ-
lateraX Contract^ The defendant entered into a contract with the
plaintiffs to purchase from them a quantity of gunny bags, of which
the defendant was to take delivery at certain stated times. On
failure by the defendant to take delivery, the plaintiffs brought a
Rttit for breach of the contrapt, estimating the damages at the differ-
ence between the contract price and the market prices on the days
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when the defendant ought to have taken delivery. It was proved
that the plaintiffs never had the goods in their possession, but that
they could have obtained them under a contract they had with a
third person, and it was found that the plaintiffs were ready and
willing to deliver them at the time contracted for. The Lower
Court held that the measure of damages was the difference between
the contract price of the bags and the amount which it cost the
plaintiffs under their collateral contract to procure and deliver them.
Held^ reversing the decision of the Court below, that the proper
measure of damages was the difference between the contract price
and the market prices at the dates of failure by the defendant to
take delivery.

Cohen v. Cassim Nana ... ... ... ... 264

DAMAGES, NOMINAL OR SUBSTANTIAL ... ... ... 385
See Costs,

, SUIT' FOR

—

Joint Undivided Proprietors — Revenue
Sale—Act XI of 1859, s. 40.] No suit for damages as between
joint owners on undivided estates will lie, in consequence of the
sale of the whole estate through the default of one or more of
such owners in paying their shares of the Government revenue.

Laelah Ramesshub Dotae Singh v, Laleah Bissbn Dotal 406

DATE OF PUBLICATION OF NOTICE ... ... ... 175
See Sale fob Abbeabs of Rent.

DEATH OF GRANTEE WITHOUT HEIRS ... ... ... 391
See IsTEMBARi Mokurrari Tenure.

DEBTS INCURRED BY MANAGER OF JOINT FAMILY IN
TRADING ... ... ... ... ... 470

See Hindu Law.

DECLARATORY DECREE

—

Consequential Relief—Act VIII of
1859, 8. 15

—

Jurisdiction of Civil CourtsS] A granted a lease of
his entire property to the plaintiff for a term of years, with power
to enhance the rents and make settlements. Immediately after A
executed a pottah in favor of Z?, covering a portion of the same
estate, whereby B's rent was to remain unchanged for a period
conterminous with the plaintiff’s lease. In a suit by the plaintiff
against^ H and representative to have the pottah set aside, it

was objected that, inasmuch as the deed had not been as yet set up
against the plaintiff*, nor any injury shown to have been occasioned
to him thereby, he had no cause of action : held^ that the suit was
maintainable.

Ill laying down the rule that “ a declaratory decree cannot be
made, unless there be a right to consequential relief,” the Privy
Council did not intend to deny to the Courts of this country the
power to grant decrees in any case in which, independently of the
provisions of Act VIII of 1859, s. 15, they had the power to
grant a decree. This power is generally the same as that of the
Court of Chancery in England.

Ram Needhbe Koondoo v. Rajah Rughoo Nath Nabain
Mullo ... ... ,,, ... 456

DECREE, EXECUTION OF 403
See Receiver, Pbopertt in the Hands op.

IN SUIT AGAINST WIDOW *
... 226

See Hindu Law.
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DEED OF TRUST WITH POWER OF SALE OF LAND IN
MOFDSSIL ... ... ... — ... ... 249

See JiJBisDiCTiON.

DEFAULT IN APPEARANCE, POWER TO .
RESTORE CASE

STRUCK OFF FOR ... ... ... ... ... 476
See Smali. Cause Court Act.

DEPOSIT OF SECURITY, DISMISSAL OF APPEAL FOR DE-
FAULT IN ... ... ... ... ... ... 142

See Appeal to Privy Council.

BY PERSON ENTITLED TO CER-
TIFICATE ... ... ... ... ... 127

See Appeal.
DEPUTY COMMISSIONER OF POLICE IN CALCUTTA ... 207

See Evidence Act, ss. 25, 26 & 167.

DISABILITY UNDER ss. 11 & 12, ACT XIV OF 1859 ... ... 226
See Limitation.

DISCHARGE OF ACCUSED ... ... ... ... ... 282
See Criminal Procedure Code, ss. 294—297.

DISCONTINUANCE OF CUSTOM ... ... ... ... 186
See Family Custom.

DISMISSAL OF APPEAL FOR DEFAULT IN DEPOSIT OF
SECURITY ... ... ... ... ... ... 142

See Appeal to Privy Council.

DISTRAINT ... ... ... ... ... ... 183
See Beng. Act VIII or 1869, s. 98.

DOCUMENTS, INSPECTION OF ... ... ... ... 178
See Practice,

DOMICILE, MARRIAGE IN INDIA OF PERSONS WITH
ENGLISH ... ... ... ... ... ... 412

See Succession Act, ss. 4 & 44.

DURESS — —Avoidance of Contvact.~\ An agent em-
ployed by the plaintiff to purchase timber for him in the Siamese
territory was imprisoned by an officer of the Siamese Government,
on a charge brought against him by the defendant of stealing timber.
In order to obtain his release he contracted to purchase from the
defendant, for the plaintiff, the timber which he was charged with
stealing, at a price much beyond its value. lield^ that the plaintiff

might repudiate the contract as obtained under duress.
In England the mere fact of imprisonment is not deemed suffi-

cient to avoid an agreement made by one who is in lawful custody
under the regular process of a Court of competent jurisdiction
where no undue advantag^e is taken of the situation of the party
making the agreement. But in a country in which there is no set-
tled system of law or procedure, and where the Judge is invested
with arbitrary powers, imprisonment may in itself amount to duress
such as will avoid a contract entered into by the prisoner with a
view of obtaining release.

Moukg Shoay Att 17. Ko Byaw ••• ••• ••• ... 330
EASEMENT

—

Prescription— ZJser—Limitation Act (IX of 1871^,
8, 27.] In a suit for declaration of the plain tid's right of way over
a lane leading from a public road to a door in the plaintiffs house,
which lane the defendant, who resided at the end of the lane, had
obstructed so as to prevent access to the plaintiff's house, it appeared
that the house in respect or which the easement was claimed be-
longed in 1855 to one HC, during the time of whose occupation
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there was user of the right of way over the lane to the door, until
he had the door bricked up. In April 1 865 the house was sold by
HCy and in June 1867 was conveyed by the purchaser to the plain-*

tiff. Prom the blocking up of the door until the plaintiff ’s pur-
chase no user was proved. The suit was brought in June 1875,
about a month after the erection by the defendant of the obstruc-
tion complained of. Held,, both in the Court below and on appeal,
that the owner of the dominant tenement having, with the inten-
tion of preventing the use of the way, created an obstruction of
a permanent nature which rendered such use impossible, the way
could not be said, during the continuance of such obstruction,
to have “been openly enjoyed” within the meaning of s. 27 of
Act IX of 1871, and that, accordingly, though there had been no
interruption within the meaning of that section, a right to the way
had not been established under the Act.

Sham Churn Auddt u. Tarinet Churn Banerjbe ... 422

ENGLISH DEPARTMENT OF HIGH COURT, POWER OF
JUDGE ACTING IN ... ... ... ... ... 219

See Criminal Pbocehurb Code, s. 64.

ERROR IN LAW •• ... ... ... ... ... 184
See Review.

ESCHEAT ... ... ... ... ... ... 891
See IsTEMRARi Mokurbabi Tenure.

ESTOPPEL . . ... ... ... ... ... ... 289
See Adoption, Suit to set aside.

EVIDENCE ACT (I of 1872), s.s. 25, 26, & \(i7--^Admissihiliiy m Evi^
dence of Confession— Police Officer also a Magistrate—Deputy
Commissioner of Police in Calcutta—Letters Patent, 1865, 5. 26

—

Case certified by Advocate•General.'] The prisoner, on liis arrest,

made a statement in the nature of a confession, which was reduced
into writing by one of the inspectors in whose custody the prisoner
was, and subsequently signe<i and acknowledged by the prisoner in

the presence of the Deputy Commissioner of Police at the Police
office, the Deputy Commissioner receiving and attesting the state-
ment in his capacity of Magistrate and Justice of the Peace. At
the trial of the prisoner at the Criminal Sessions of the High Court,
this statement was tendered in evidence against him, and admittecl
by the Judge, who overruled an objection on behalf of the prisoner
that, under s. 25 of the Evidence Act, it was inadmis.sible. On a

^ case certified by the Advocate-General under cl. 26 of the Letters
Patent, held, that the confession was, under s. 25 of the Evidence
Act, not admissible in evidence.

Per Garth, O.J.— »S. 26 of the Evidence Act is not to be read as

qualifying the plain meaning of s. 25. In construing s. 25 the
term “ police officer ” is not to be read in a technical sense, but
in its more comprehensive and popular meaning.
Per Curiam.—S, 167 of the Evidence Act applies as well as to

criminal us to civil cases.

Per Garth, C.J. (Pontipex, J., doubting).—The Court which
under that section is to decide upon the sufficiency of the evidence
to support the conviction is, in a case coming before the Court
and under s. 26 of the Letters Patent, the Court of review, not the
Court below. Such decision is to be come to on being informed by
the Judge*s notes, and if necessary by the Judge himself, of the
evidence adduced at the trial.
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Per Curiam.—Apart from s. 167, the Court has power, in a case

under cl. 26 of the Letters Patent, to review the whole case on the

merits, and affirm or quash the conviction.

U?HE Qobbn V. Hurbiboeb Chuni>eh Ohobb ••• •••

EXECUTION CREDITOR, LIABILITY OP ...

See Sale by SHBBirr.

m 11 II mm’: — OF DECREE ... ...

See Receiveb, Pbopebty in Hands or.

I '"Wi —1— — I . ^ SA.IiE I£I ••. ... ... ...

See Hindu Widow.
EXEMPTION FROM PROBATE DUTY

See Court Fees Act, Sch. I, cls. 11 & 12.

FAILURE OF OBJECT OF GIFT
See Charitable Gift.

Page.

207

65

403

133

168

303

FAMILY CUSTOM

—

Primogeniture— Mitahshara Law—Joint and
separate Property—Impartibility.~\ Although an estate be not what
is technically known iu the north of India as a raj, or what is known
in the south ofIndia as n polliam, the succession thereto may, under
a hulachar, or family custom, be governed by the rule of primo-
geniture.
Where the family to which ancestral property held in this pecu-

liar manner belongs is subject to the Mitakshara law, and the pro-
perty is not separate, the succession, in the event of a holder dying
without male issue, is given to the next collateral male heir in pre-
ference to the widow or daughters of the deceased holder.
That an estate is impartible does not imply that it is separate, and

so to be governed by the law applicable to separate succession.
Whether the general status of a Hindu family be joint or divided,

property which is joint will follow one, and property which is

separate will follow another, course of succession.
Since in documents between Hindus and in the Mitakshara itself

it is not unusual to find the leading members of a class alone men-
tioned when it is intended to comprehend the whole class, a written
statement of a family custom, whereby an impartible estate passes
in the event of the holder dying without issue to his younger bro-
ther or bis eldest son, need not be construed as limiting the collateral
succession to the two cases named, but as providing generally that
on failure of the direct male line, the nearest male heir iu the colla-
teral line shall succeed.

Chintamun Sing v. Nowlukho Konwabi ... ... ... 153— — '—Pegs. XT of 1793 ^ X of 1800

—

iJiscontinu-
ance of Family Custom.'] In a suit to recover possession of an
estate by virtue of an alleged family custom, under which the estate
was descendible to the eldest son to the exclusion of the other sons,
and was impartible and inalienable, it was uncertain what the nature
or origin of the tenure of the estate was, but there had been admit-
tedly a settlement of it by Government at the time of the perpetual
settlement. Held, assuming the custom to have existed, that
although by such settlement any incidents of the old tenure of the
estate were impliedly at an end, yet the settlement did not of itself
operate to destroy the family usage, even though the origin of it
could not be shown.

Qumre.—Whether Regulation XI of 1793 or Regulation X of
1800 would govern a case ^hero the claim rested only on a
continuing family usage ?
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Held on the evidence, that from the acta of the members of the
family, the manner of succession to ttie estate, even if it prevailed as
alleged, was probably not regarded by them in the light of a family
custom, but as one of the incidents or conditions of tenure ; and that
since the settlement by Government the family had considered all

these incidents at an end, and had treated the estate as an ordinary
estate held under the Government, and subject to the ordinary laws
of succession. Assuming the custom to have existed, it was of a
nature which could, without any violation of law, be put an end to.

There appears to be no principle or authority for holding that a
manner of descent of an ordinary estate, depending solely on family
usage, may not be discontinued either accidently or intentionally,

so as to let in the ordinary law of succession. Such family usages
are in their nature diilerent from a territorial custom, which is the
lex loci binding all persons within the local limits in which it

prevails.
Kajkissen SiNon u. Ramjoy Surma Mozoomdar ... ... 187

FINE, REFUND OF, ON QUASHING OF CONVICTION ... 854
See High Courts’ Criminal Procedure Act, b. 147.

FULL BENCH, QUESTIONS OP LAW REFERRED TO ... 226
See Appeal to Privy Council.

GIFT. See Charitable Gift.

DEED OF, CONSTllUCTION OF ... ... ... 104
See Hindu Widow.

GOVERNMENT, LIABILITY OP ... ... ... ... 11

See Right of Suit.

GUARDIAN AD LITEM ... ... ... ... ... 388
See Majority Act, s. 3.

HABEAS CORPUS, RETURN TO WRIT OP ... ... ... 78
See Small Cause Court, Calcutta, Constitution op

HIGH COURTS' CRIMINAL PROCEDURE ACT (X OF 1875),
s, 147

—

Case transferred to High Court—Refund of Fine on
Quashing Conviction—Notes of Evidence taken hy Magistrate
The High Court has no power, under s. 147, Act X of 1875, to
order a fine to be refunded on quashing a conviction.
The Court in this instance decided whether the cp se should be

transferred under s. 147 on the notes of the evidence taken by the
Magistrate at the trial.

The Queen on the Prosecution of Morad Alt u. Hadjee
Jeebun Bux ... ... ... .a. ... 354

•Notice to Prosecutor-
Penal Code, ss, 292 ^ 294

—

Specific Charge—Procedure on
Transfer to High Court.'] In an application fur the transfer of a
case under s. 147, Act X of 1875, in which the prisoner has been
convicted and is undergoing imprisonment, it is in the discretion of
the Court to order, for sufficient cause shown, that the
case be removed without notice to the Crown.

Semhle,—A charge under ss. 292 and 294 of the Penal Code
should be made specific in regard to the representations and words
alleged to have been exhibited and uttered, and to be obscene ; and
the Magistrate, in convicting, should in his decision state distinctly

what were the particular representations and words which he found
on the evidence had been exhibited iCbd uttered, and which he
adjudged to be obscene within the meaning of those sections.
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Where no such specific decision has been given, the High Court,
when the case has been transferred under s. 147, Act X of ]87fi,

may either try the case de novo^ or dismiss it on the ground that the
Magistrate has come to no finding on which the conviction can be
sustained.

The Queen v. Upenobonath Doss ... •.« 356

HINDU LAW ... ... ... ... 74, 108. 153
See Act VIIT op 1859, ss. 92 & 93. See Majority, Age of.

See Family Custom.

. , , „— Contract— Interests] The rule of Hindu law, prohibit-
ing the recovery of interest exceeding in amount the principal sum
lent, is not applicable to suits brought in Mofussil Courts in
Bengal.

Deen Doyal Foramanick V, Kylas Chundeb Pal Chowdhry 92

•Deed of Gift to Widow^ Construction of~\ In this case
the decision of the High Court reported in 7 B. L. R., 93, was
reversed by the Privy Council, who held that the efiect of the
instruments was to give the widow an estate for life with power to
use the proceeds as she chose, and consequently that the proceeds,
or property purchased by her out of the proceeds, would belong on
her decease to her heirs.

Bhaqbutti Deyi r. Bholanath Thakoob ... ... 104
—Inheritance—Brothers of the whole blood and of the half

blood,] By the Hindu law current in Bengal, a brother of the
whole blood succeeds in the case of an undivided immoveable estate
in preference to a brother of tlie half blood.

Rajklshorb Lahoory V , Gobtnb Chundeb Lahoory.
Rammoney Dossee v, Goeind Chundeb Lahoory ... ,,, 27

Inheritance—Slridhan,] With respect to property given
to a woman after her marriage by her husband’s father’s sister’s son,
the brother, mother, and father are preferable heirs to the husband.

Hubrymohun Suaha V . Shonatun Shaha ... ... ... 275

Inheritance—Sudras—Illegitimate Sons— Validity of
Marriage hetiveen persons of different Castes.] According to the
doctrines of the Bengal school of Hindu law, a certain description
only of illegitimate sons of a sudra by an unmarried sudra woman
is entitled to inherit the father’s property in the absence of legiti-

mate issue, viz.y tlie illegitimate sons of a sud^ by a female slave
or a female slave of bjs slave.

Per Mitteb, J.—Marriage between parties in different sub-
divisions of the sudra caste is prohibited unless sanctioned by any
special custom, and no presumption in favor of the validity of such
a marriage can be made, although long cohabitation has existed
between the parties.

Per Marrby, J.

—

Qumre—Whether there is apy legal restriction
upon such a marriage ?

Narain Dhara u. Rakhal Gain...

Mitahshara— Undivided Share and Joint Family Pro^
perty—Succession— Decree in Suit Against Widow—MisjoinderS]
On the death without issue of a member of a Hindu family joint
in estate and subject to the Mitaksbara law, bis undivided share
in the joint family property passes to the surviving members of the
joint family and not to his widows, and cannot be made liable for
his debts under decrees obt^ued against his widows as his repre-
sentatives.
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Queere.—Where .a member of a joint Hindu family governed by
the Mitakshara law, without tha consent of his co-sharers, and in

order to raise money on his own account, and not for the benefit

of the joint family, mortgages in his lifetime bis undivided share
in a portion of the joint family property, can the other members of
the joint family, on his death, recover from the mortgagee tbe mort-
gaged share, or any portion of it, without redeeming ?

A suit by a surviving member of a joint Hindu family subject
to the Mitakshara law, to recover a moiety of tbe undivided share
of a deceased member of the family in the joint family property,
ought not to be dismissed on the ground tliat all the members of
the family have notjoined in bringing the suit, where it appears that
tbe only other surviving member of the family has already sued
for and recovered his moiety of the property, and disclaims all

further interests, and is joined as a co-defendant iu the suit.

Fhoolbas Koonwau V. LAI.I.A JooBSHUR Sahot ••• ... 226

HINDU LAW

—

Mitakshara— Widow— Maintenance—Joint Ancestral
Business—Debts incurred by Manager of Joint Family in trading.‘\

A joint family property acquired and maintained by the profits of
trade is subject to all the liabilities of that trade.

Ramlal Tkakursidas v. Lakmichand followed.
JoHUBRA BinEE e. SRKBaoPAi. Misser ... ... ... 470

—

—

Widow—Maintenance—Lien on Estate of Husband—
Bond fide Purchaser.'^ The Hen of a Hindu widow for main-
tenance out of the estate of her deceased husband is not a charge
on that estate in the hands of a bond fide purchaser irrespective
of notice of such lien.

A Hindu widow, before she can enforce her charge for main-
tenance against property of her deceased husband in the hands of
11 purchaser from his heir, must show that there is no property of
the deceased in the hands of the heir.

Debts contracted by a Hindu take precedence of his widow’s
claim for maintenance, and semble^ that if a portion of his property
is sold after his death to pay such debts, the widow cannot enforce
her charge for maintenance against such property in the hands of
the purchaser.

Qncere,—Whether a Hindu widow, by obtaining against her hus-
band’s heir a personal decree for maintenance unaccompanied by
any declaration of a charge on the estate, does not lose her charge
upon the estate.

Adhibanee Naratn Coomary V, Shona Malee Pat Mahabat 365

Widow, Sale of Right, Title, and Interest of—Exe-
cution of Decree—Arrears of Maintenance—Rights acquired by
Auction^ Purchaser."] C, a Hindu, inherited from his father pro-
perty charged, under the Mitakshara law, with the maintenance of

N, his mother. C dying without issue, his property passed to D,
his widow, who allowed the maintenance of N to fall into arrears.

N brought a suit against D personally for the amount of the arrears,
and obtained a money-decree, in execution of which D's right,
title, and interest in the property left by her husband were sold.

Neither the decree nor the sale proceedings declared the property
itself to be liable for the debt. In a suit by the reversionary heir
of C, after the death of D, to establish his right of inheritance to,

and to recover possession of, CTs estate. Held, that tbe purchaser
at the execution-sale took only the widow’s interest, and not the
absolute estate, and therefore the plaintifi*was entitled to recover.

Batjun Doobey V. Brtj Bhookun Labb Awusti ... ... 133

C
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HINDU LAW

—

Will— Clause restraining Partition or Enjoyment'^
Where a Hindu testator gave all his immoveable property to his

sons, but postponed their enjoyment thereof by a clause that they
should not make any division for twenty years, Heldy that the res-

triction was void as being a condition repugnant to the gift, and
that the sons were entitled to partition at once.

Mokoondo Lall Shaw v. Gomjssh Chdndbb Shaw ... ••• 104

—.— WILLS ACT ... ... ... ... ... ... 160
See WILL, Attestation op.

HUSBAND AND WIFE ... ... ... ... ... 412
See Succession Aqt, ss. 4 & 44.

.... — » Married WomarCs Property Act f111 of
1874^, ss, 7 ^ 8—Successioti Act {X of 1865^, s, 4

—

Action for
Trover— Wife against HushandJ] I'he plaintiff was, at the time of
her marriage in 1870, possessed in her own right of certain articles

of household furniture, given to her by her mother. Since January
1875 she had lived separate from her husband, but the furniture

remained in his house. In February 1875, her husband mortgaged
the property to H, without the plaintiffs knowledge or consent. In
June 1875, one KCB^ a creditor, obtained a decree against the
husband and H, in execution of which he seized the furniture as
the property of the husband, and it remained in Court subject to
the seizure. In July 1875 the plaintiff instituted a suit in her own
name in trover to recover the articles of furniture or their value
from her husband, on the ground that they were her separate
property, and in August 1875 she preferred a claim in her own
name to the property under s. 88 of Act IX of 1850. It was found
on the facts that the furniture was the property of the plaintiff.

The husband and wife were persons suluect to the provisions of the
Succession Act, s. 4, and the Married W^oman’s Property Act, 1874.
Held that, under s. 7 of the latter Act, the suit was maintainable

against the husband.
Held also, that the judgment for the plaintiff in the suit, to

recover the furniture or its value from the husband, could not,
without satisfaction, have the effect of vesting the property in the
husband from the time of the conversion, and therefore the claim
under Act IX of 1 850 was also maintainable.
Hrinsmead v. Harrison followed,
Harris v. Harris.
Harris v, Kotlas Chundeb Bandofadia •••

ILLEGITIMATE SONS
See Hindu Law.

IMMOVEABLE PROPERTY, INTEREST IN ...

See Limitation.

IMPARTIBILITY
See Familt Custom.

IMPRISONMENT
See Duress.

... 285

• • • 1

... 163

... 163

... 330

INDIAN COUNCILS’ ACT, s. 22
See Act Vi or 1874.

INFANT MARRIAGE
See Adoption, Suit to set aside.

INHERITANCE
See Hindu Law.

431

• • • 289

1,27,273
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INJUNCTION
See Act VIII of 1859, as. 92 & 93.
See JcRisDicTioN.

Pag*

74, 95

• ••INSPECTION OP DOCUMENTS
See Pbactice.

INSTALMENTS, SUIT ON PROMISSORY NOTE PAYABLE

17S

BY • ••

See Bills of Erchamgb Act.

INTEREST
See Hindu Law.

... 180

92• ##

IN IMMOVEABLE PROPERTY ...

See Limitation.

IN PARTNERSHIP PROPERTY ...

See Court Fees Act, Sch. I, cls. 11 & 12.

INTERIM INJUNCTION
See Act VIII or 1859, 8S. 92 & 93.

163

168

74

ISTEMRARI MOKURRARI TENURE— Dea/A of Grantee without
Heire^jEscheat—Recognition of T’enancy.'] Lands belongings to a
zetnindari granted by the zemindar under an absolute hereditary
mokiirrari tenure, do not, on the death of the grantee without heirs,

revert to the zemindar
;
nor does the zemindar, under such circum-

stances, take by escheat a tenure subordinate to and carved out of
his zemindar!.
Where there is a failure of heirs, the Crown, by the general pre-

rogative, will take the property by escheat, subject to any trusts or
charges affecting it; and there is nothing in the nature of a mokur-
rari tenure which should prevent the Crown from so taking it

subject to the payment of the rent reserved under it.

The recognition by the owner of lands of the interest of parties

in possession by the receipt of rent from them, constitutes a tenancy
requiring to be determined by notice or otherwise before such
parties can be treated as trespassers.

Sonet Kooeb v. Himmut Bahadoob ••• ... 891

JOINT ANCESTRAL BUSINESS ... 470
See Hindu Law.

FAMILY DEBTS INCURRED IN TRADE BY MANA-
OER OF ... ... ••• ••• ... ... 470

See Hindu Law.

PROPERTY, UNDIVIDED SHARE OP ... 226
See Hindu Law.

PROPERTY ... ... ... ... ... ... 153
See Family Custom.

UNDIVIDED PROPRIETORS 406
See Damages, Suit for.

JUDGE ACTING IN ENGLISH DEPARTMENT t)F HIGH*
COURT, POWER OF 219

See Criminal Frocedurb Code, s. 64.

JURISDICTION ... ... ... ... ... 55, 409, 456
Sec Sale bt Subrtff. See Behtg. Act HI of 1864, s. 83.

See Declaratory Decree.



GENERAL INDEX.

Page.

JURISDICTION— /or Patent^ 1865, tl. 1'2—/lyuac-

tion^ In a suit brought against the owners of a mine adjacent to a

mine belonging to the plaintiffs, the plaint alleged that a certain

boundary line existed between the two mines, and prayed for a

declaration that the boundary line was as alleged, and that the defend-

ants might be restrained by injunction from working their mine
within a*certain distance from such boundary line. The defendants

in their written statement disputed the plaintiffs’ allegation as to

the course of the boundary line. The mines were situated out of

the jurisdiction of the High Court, but both the plaintiffs and
defendants were personally subject to the jurisdiction. Held^ that

the suit was a suit for land within cl. 12 of the Letters Patent, and
therefore one which, the land being in the mofussil, the Court had
no jurisdiction to try.

On the facts stated in the plaint and before the filing of the
defendants’ written statement, tne Court granted an interim injunc-

tion, and refused an application to take the plaint off the file.

The East Ikdian Raiewat Compact n. The Bengal Coal
Company ... ... ... ... ... ... 95

- ' — Deed
of Trust giving Trustees Power of Sale of Land in the Mofussil—
Suit by (Creditor to have Trusts carried out,'] M and L were the
joint absolute owners of certain land in the mofussil, M having a
14-anua share, and L the remaining 2-anna share, therein. During
the absence of L in England, M executed, on behalf of himself and
X, a deed of assignment of the whole of the property to trustees,

for the benefit of the creditors of the estate, which was heavily
encumbered, on trust to sell the land and distribute the assets to
the creditors. The trustees accepted the trust, but difficulties

afterwards arose in carrrying them out. A suit was thereupon
instituted by the plaintiflT, a creditor, on behalf of himself and the
other creditors, the plaint in which alleged that the trustees were
desirous of being discharged, and prayed that the trusts might be
carried into effect

;

that the trustees might be removed ; and that a
Receiver might be appointed to carry out the trusts. To this suit
the trustees and Afand L were made defendants. Z, who was in
England, denied any power in M to execute the deed on his behalf

:

the trustees and m were personally subject to the jurisdiction.
Held per Phbar, J., in the Court below, that the plaint disclosed a
good cause of action, as the Court, if it had jurisdiction, would have

^ power to make a declaration binding against Z as to the validity
of the deed of trust, to appoint a Receiver of the estate, and to

• direct a sale which would be binding on M and Z ; but that the
suit being one “for land,” within the meaning of cl. 12 of the
Letters Patent, the Court bad no jurisdiction to try it.

Held on appeal that the suit, having for its object to compel a sale
of the whole of the land, including IJs share, the title to which was
disputed, was a “ suit for land ” within the meaning of cl. 12 of the
Letters Patent, and that the Court had no jurisdiction to try it.

Tub Delhi and London Bank v. Wordie • •• • •• 249

OF CIVIL COURT
See Act XI or 1865, ss. 6 & 12.

123

OP SMALL CAUSE COURT
See Beng. Act VIII or 1869, s. 98.

• •• 183

LAWFUL POLYGAMOUS ;VIARRIAGE
See Succession Act, s. 56.

• • • 148
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LEASE GRANTED WHILE LESSOR IS OUT OF POSSESSION 297
See Leboor and Lessee*

LEGISLATURE, POWER OF ... ... 431
See Act VI or 1874.

LESSEE, RIGHTS OP ... ... ... ... ... 297
See Lessor and Lessee.

LESSOR AND LESSEE

—

Lease granted while Lessor is out of Posses^
sion—Rights of Lessee—Suit for Possession.'^ A transfer of pro-
perty, of which the transferor is not at the time of the transfer in

possession, is not ipso facto void.

Where a patnidur, while out of possession of the patni estate,

granted a durpatni thereof, held that the durpatnidar*s suit against
third persons, who were in possession of the estate, to recover pos-
session, would lie, it appearing that the plaintiff had paid an
adequate consideration for the durpatni, and that the durpatni potta
was not evidence of a contract to be performed in future on the
happening of a certain contingency, or that if it were so that the
plaintid* had done all he was bound to do to entitle him to specific

performance of the agreement by the patnidar.

LoKBNATH GhOSB V. JUGOBUNDHOO RoY ... 297

LETTERS OP ADMINISTRATION WITH WILL ANNEXED 149
See Succession Act, s. 258.

—

PATENT, 1865, On. 12 ... ... ... 95, 249
See Jurisdiction.

CD. 15
See AprEAD.

CL« 26 ... ...

See Evidence Act, ss. 25, 26 & 167.

— . —
, CL. 39

See Act VI of 1874.

LIABILITY OF EXECUTION-CREDITOR ... 55
See Sale by Sheriff.

GOVERNMENT ... 11
See Right of Suit.

LIEN OP MORTGAGEE ON SALE OP RIGHT, TITLE AND
INTEREST OF MORTGAGOR ... ... ... ... 337

Sep Mortgage,

WIDOW FOR MAINTENANCE ... ... ... 365
See Hindu Law.

LIMITATION ... ... ... ... ... 325
See Benq. Act VIEL of 1869, s. 27.

<^Act VIll of 1859, s, 24^^Disahility under ss, 11
and 12, Act XIV of 1 859.] The limitation of one year, provided by
s. 246 of Act VIII of 1859, is subject, in the case of a minor, to be
modified by ss. 11 and 12 of Act XIV of 1859.
Mahomed Bahadur Khan v. The Collector of Bareilly distin-

guished, on the ground that it was decided on an Act of a very
special nature.

The benefit of ss. 11 and 12 of Act XIV of 1859 is not limited
to the period when the disability of minority has ceased, but applies

... 207

... 431
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also to the period during which the disability continues
; and there-

fore, during the latter period, it is open to the minor to sue by his
guardian.

Phoolbas Koobwub V. LA1.1.A JoGBSHUR Sahot ••• ... 262

LIMITATION—Ac/ XIV of 1859, s. 1, els. 10, 12, I6^1nterest in
Immoveable Property.'] having borrowed money from A, exe-
cuted in his favor a bond (which was afterwards duly registered),

in which he engaged to repay the amount with interest on a day
named, and hypothecated certain lauds by way of security, with a
condition that, in the event of the said lands being sold in execu-
tion of decree before the day fixed for repayment, A should be at
liberty at once to sue for the recovery of the debt. Before the
term for repayment expired, the mortgaged lands were sold in exe-
cution of a decree obtained by another creditor on a second bond
made by 2?, subsequently and subject to the bond made to A. In a
suit by A against B and the purchasers of the lands at the execu-
tion-sale, A charged B personally, and also sought to realize the
amount due on his bond by the sale of the mortgaged lands. Held,
that the claim was in substance a suit for the recovery of immove-
able property, or of an interest in immoveable property, within the
meaning of cl. 12, s. 1, Act XIV of 1859, and consequently was
governed by the twelve years’ rule of limitation therein provided,
and not by the rules provided by els. 10 and 16 of the same section.

Semhle.—Although A was at liberty to sue from the date of the
sale of the lands, limitation did not run against his claim from that
date, but only from the date fixed in the bond for repayment.

JuMKSwAB Dass V. Mahabebb Bingh ... ••• ... 163

*- — Act IX of 1871, Sell, //, iVo. 72

—

Promissory Note
payable on Demand,] The defendant gave the plaintiff* a promis-
sory note on the 5th August 1869, payable on demand with interest

at 5 per cent, per annum. No sum either in respect of principal or
interest was paid on the note, and payment was demanded for the
first time in November 1875. Act XIV of 1859 contains no provi-
sion as to the date of the accrual of the cause of action in a suit on
a promissory note payble on demand, but Act IX of 1871, which
repeals Act XIV of 1859, and which applies to suits brought after

the 1st April 1873, provides that the cause of action in such a suit

shall be taken to arise on the date of the demand. In a suit brought
on the note after the demand, held that the cause of action arose at
the date of the note, and as a suit on it would have been barred
tinder Act XIV of 1859 if brought before the 1st April 1873, the
subsequent repeal of that Act would not revive the plaintiff*’8 right
to sue.

Nocoob Chundeb Bose v. Kallt Coomab Ghosb ... 328

ACT, s.

See Basement.

MAGISTRATE, NOTES OP EVIDENCE TAKEN BY 354
See High Courts’ Cbiminai. Fbocbdube Act, s. 147.

, ORDER SENDING CASE TO, FOR ENQUIRY 450
See Cbimimal Fbocedubb Code, s. 471.

MAINTENANCE, ARREARS OP ... ... 133
See Hindu Widow.

, LIEN OP ^WIDOW FOR 365
See Hindu Law.
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MAINTENANCE OP WIDOW
See Hindu Law.

MAJORITY ACT (IX op 1875), s. S Minor^Ouardian ad Ittem,^

The appointment of a guardian ad litem is sufficient to make the

minor party subject to s. 3, Act IX of 1875, and to constitute his

period of majority at 21, at any rate so far as relates to the pro*
perty in suit, notwithstanding that such minor would but for such
appointment have attained majority at 18.

SUTTYA GhOSAD V. SOTTYANUND GhOBAL ... •••

MAJORITY, AGE OF

—

Hindu Law—ActXLof\S5S— UneonscioU’*

able Agreement— Usury. A Hindu, resident and domiciled in Cal-
cutta, and possessed of lands in the mofuasil, borrowed in Calcutta
a sum of money from the plaintiff*, a professional money-lender, and
agreed by his bond to repay the principal with interest at 36 per
cent, per annum in Calcutta. 'I'he defendant's age, at the time ho
exectited the bond, was sixteen years and one or two months

; but
neither his person nor his property had been taken charge of by
the Court of Wards, or by any Civil Court. The defendant, having
made default in payment, the plaintiff brought the present suit.

The defendant pleaded his minority.
Held by the Full Bench that the law as to the age of minority

governing the case was not Act XL of 1858, but the Hindu law,
under which the defendant was not a minor at the time he executed
the bond, and that therefore he was liable on it.

On the merits of the case the lower Court (Phbar, J.) found that
the agreement was unconscionable, and one which a Court of Equity
would not enforce. Held by the Appeal Court (Garth, C.J., and
Macpherson, J.), in accordance with the decision of Phear, J., that
the plaintiff was only entitled to a decree for the amount actually
received by the defendant from him, with interest at 6 per cent.

Moyhoobmohun Roy v, Soorendbo Nabain Deb ...

MANAGER OP JOINT FAMILY, DEBTS INCURRED IN
^I ... ... ... ... ... ... ...

See Hindu Law.

MARRIAGE BETWEEN PERSONS OP DIFFERENT CASTES,
VALIDITY OP

See Hindu Law.

. IN INDIA OP PERSONS WITH ENGLISH DOMI-
... ... •«. ... ... ...

See Succession Act, ss. 4 & 44.

•, REVOCATION OP WILL BY ...

See Succession Act, s. 56.

, SUIT FOR SPECIFIC PERFORMANCE OF CON-
TRACT TO GIVE IN

See Act VIII or 1859, ss. 92 & 93.

MARRIED WOMAN’S PROPERTY ACT
See Husband and Witb.

MEASURE OF DAMAGES—See Damages, Measure op,

MESNE PROFITS, SUIT FOR POSSESSION WITH .

See Beng. Act VIll op 1869, s. 27.

MINORS ... ... ... ...• M* ^

See Majority Act, a* 3.

xxui
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1

412

148

74

285

325

388
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MINORS, POWER OF, TO GIVE PERMISSION TO ADOPT
See Adoption, Suit to sbt asidb.

UNDER COURT OF WARDS
See Adoption, Suit to sbt asidb.

AIISJOINDER ... ••• •••

See Hindu Law.

mitakshara law
See Family Custom. See Hindu Law.

... 289

... 289

... 226

153, 2*26

MOFUSSIL small cause court ... ... ... ... 123
See Act XI or 1865, ss. 6 & 12.

MORTGAGE—Xcett of Mortgagee on Bale of Rights Title and In-^

terest of Mortgagor of fi, fa.—Purchase at Sheriff's sale at
instance of Mortgagee.

'I
Af, and G borrowed from B a sum

of Rs. 12,000, to secure re[»ayment of which they executed in her
favor a joint and several bond in May 1863, for payment of the said
sum with interest on the 6th May 1864, and also a warrant to confess
judgment on the bond on the 27th April 1 864. iV, Af, and O executed
a mortgage, in the English form, of certain property to B, purport-
ing to do so in pursuance of an agreement alleged to have been
entered into between them and H at the time the money was
advanced by B in 1863 ; but the evidence was not suOicient to show
that such agreement had been entered into. Under a writ of Ji» fa.^
issued previously to the mortgage of 1864, viz.^ on the 23rd of March
1864, in a suit against AT and iV, the Sheriff sold to A., on the 7th
July 1864, the right, title and interest of M and N in the mort-
gaged property. Assuming that an agreement to mortgage had been
entered into in 1863, A had no notice of such agreement. After
this, a writ of fi. fa. was issued by the Sheriff*, at tlie instance of B^
in execution of a decree which B had caused to be entered upon
the bond of May 1863; and under that writ the Sheriff, on the
22nd February 1866, sold the right, title and interest of AT, ili, and
O in the mortgaged property, and A became the purchaser. The
purchase-money at this sale was paid to B, and A entered into
possession of the property.

In a suit by B against A and others on the mortgage of the 27th
of April 1864, for foreclosure or sale of the property, the Court
below (Phbar, J.) held :

—

that the fi. fa.y issued on the 23rd of March 1 864, previously to
the mortgage, must be taken to have operated against the share of
M and iV from the date when it was issued

;

that even if there was an agreement to mortgage, as alleged,

then, although, as against 2V, Af, and G themselves, a Court of
Equity would treat such agreement as equivalent to an actual mort-
gnge, yet it would not do so as against a purchaser under the fi. fa.
without notice ; and

that the sale of the 7th July 1864, therefore, passed the shares of
M and N to A free of any rights or equities of B.

Further, that the sale by the Sheriff*, of the 22nd February 1866,
having been effected at the instance of B, for the purpose of realiz-
ing the mortgage-debt, was operative, as between B and A, to pass
to A the entire shares of iV, A/, and G in the property free of H*s
mortgage lien.

Held on appeal, that no agreement to mortgage being established,
the sale by the Sheriff* to A in 1864 overrode the mortgage to
and passed to A the shares of M and N,
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Held further, that the sale by the Sheriff in 1866 bein^of the
riprlit, title, and interest of AT, ilf, and and made at the instance
of JB, without notice of her mortgage, and B having received the
purchase-money, which would appear to have been estimated on the
value of the unencumbered shares, and no objection having been
made to the sale by the mortgagors, who had allowed A to hold
unchallenged possession ever since, the entire equitable estate in

the share of O must be taken to have passed to A.
A mortgagee is not entitled by means of a money-decree obtained

on a collateral security, such as a bond or covenant, to obtain a sale

of the equity of redemption separately. To allow him to do so
would deprive the mortgagor of a privilege which is an equitable
incident of the contract of mortgage,—namely, a fair allowance of
time to enable him to redeem the property.

Bhugoobuttt Dos.see V . Shamachuen Bose ... ... 337

MORTGAGEE AND MORTGAGOR ... ... ... ... 337
See Mortgage.

., SALE BY SHERIFF AT INSTANCE OF
See Mortgage.

MOVEABLE PROPERTY, SUCCESSION TO ..

See Succession Act, ss. 4 & 44.

MUNICIPAL COMMISSIONERS
See Beng. Act III of 1864, s. 33.

... 337

... 412

• •• • • «

NOMINAL DAMAGES
See Costs.

NOTES OP EVIDENCE TAKEN BY MAGISTRATE ...

See High Court’s Criminal Procedure Act, s. 147.

NOTICE, DATE OP PUBLICATION OP
See Sale for Arrears op Rent.

, SERVICE OF
See Sale for Arrears op Rent.

TO PROSECUTOR
See High Court’s Criminal Procedure Act, s. 147.

409

•». 385

... 354

... 175

... 359

... 356

289, 378ONUS PROBANDI ...

See Adoption, .Suit to set aside.
See Resumption, Suit for.

ORDER GRANTING APPEAL TO PRIVY COUNCIL ... 102
See Appeal.

IN DISCRETION OF LOWER COURT ... ... 385
See Costs.

OF DISCHARGE ... ... ... ... .. 282
Sec Criminal Procedure Code, ss. 294—297.

ON RECEIVER TO SELL ... ... ... ... 403
See Receiver, Property in the hands of

SENDING CASE TO MAGISTRATE FOR ENQUIRY. 450
See Criminal Procedure Code, s. 471.

PARTIES ... ... ... ... ... ... ... 226
See Hindu Law.— WITH ENGLISH DOMICILE MARRIED IN INDIA 412
See Succession Act, ss. 4 44.

D
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PARTITION, CLAUSE RESTRAINING
See Hindu Law,

PARTNERSHIP PROPERTY, INTEREST IN
See OouBT Fees Act, Sch. 1, cus. 11 & 12,

PATNI TENURE, SALE OF ..

See Saue for Arrears of Rent.

PENAL CODE, ss. 292 & 294, CHARGE UNDER
See High Courts’ Criminal. Procedure Act, s. 147.

PERMISSION TO ADOPT, POWER OF MINOR TO GIVE
See Adoftion Suit to set aside.

Pace,

... 104

... 168

... 175

... 35G

... 289

POLICE OFFICER WHO IS ALSO A MAGISTRATE, CONFES-
SION TO ... ... .. ... ... ... 207

See Evidence Act, ss. 25, 26 & 167.

POSSESSION, LEASE GRANTED WHILE LESSOR IS OUT OF 297
See Lessor and Lessee.

, SUIT FOR ... ... ... ... ... 297
See Lessor and TjEssee.

WITH MESNE PROFITS, SUIT FOR ... ... 325
See Heng. Act VIII of 1869, s. 27.

POWER OF INDIAN LEGISLATURE ... ... ... 431
See Act VI of 1874.

elUDGE ACTING IN ENGLISH DEPARTMENT
OF HIGH COURT...

See Criminal Procedure Code, s. 64.

TO REVIEW JUDGMENT OF HIS PRE-
DECESSOR ...

See Review.

219

197

TO RESTORE CASE STRUCK OFF FOR DEFAULT
IN APPEARANCE ... ...

See Small Cause Court Act.
476

PRACTICE ...

See Succession Act, s. 258.
• • • • • • • •• 149

— Inspection of Documents—Rules of High Court of Qth
June 1874, 50, 52.] Where the defendant stated in an affidavit,

that a schedule annexed thereto contained a list of all the docn-
luenis in his possession or power relating to the suit, and a certain
other document was not mentioned in the schedule, though referred
to by the defendant in his written statement, held on the hearing
of a summons to consider the sufficiency of the affidavit that the
plaintiff could not cross-examine on the affidavit but could only
show it was not an honest affidavit. The proper course was to
apply for inspection of the particular document referred to in the
written statement and omitted from the schedule, if inspection was
needed,

Kennbllt u. Wyman .... ..

PRELIMINARY ENQUIRY ...

See Criminal Procedure Code, s, 471.

PRESCRIPTION
See Easement.

178

450

422
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PRESUMPTION AS TO AGE OF HINDU ... ... ... 289
See Ai>()ption Suit to set aside.

PRIMOGENITURE .. ... ... ... ... 153
See Famidy Custom.

PRISONER, UNDERTAKING BY, NOT TO SUE ... ... 78
See Smaud Cause Court, Calcutta, Constitution or.

PRIVILEGE FROM ARREST ... ... ... ... 78
See Small Cause Court, Calcutta, Constitution of.

PRIVY COUNCIL APPEALS ACT ...

See Act VI or 1874.

, ORDER GRANTING APPEALS TO ... 102
See Appeal.

PROBATE DUTY, EXEMPTION FROM ... ... ... 168
See Court Fees Act, Sen. I, cls. 1 1 & 12.

, GRANT 0¥--Act XIII of \S15—Rule 4: of Rules of
IJi}^h Vourt, "I'lnd June 1875.] Act XllI of 1875 does not em-
power the Higli (Join t to grant probate limited to property in any

« Province or Presidency, in cases where an unlimited grant had
been made extending oidy to proj)erty in another Province or Pre-
sidency before the passing of the Act.
Per jMaejiherson^ J.—Rule 4 of the Rules of 22nd June 1875,

as to grants of probate, only applies to grants of the class men-
tioned in Rule 1, i:e,^ only to cases in which the application for

probate is made after 1st April 1875, and not to cases in which the
application was made before that date.

In the Goods op Shamachurn Mullick in the Matter of
the Petition of Rajranee Dossee ... ... ... 52

PROCEDURE ON TRANSFER TO HIGH COUirr ... ... 35G
See High Court’s Criminal Procedure Act, s. 147.

PROMISSORY NOTE PAYABLE BY INSTALMENTS, SUIT ON 130
See Bills of Exchange Act.

ON DEMAND
See Ijimitation.

PROPERTY IN HANDS OF RECEIVER
See Receiver.

PROSECUTOR, NOTICE TO ...

See High Court’s Criminal Procedure Act, s. 147.

PUBLICATION OF NOTICE, DAl’E OP
See Sale for Arrears of Rent.

PURCHASE-MONEY, SUIT TO RECOVER ...

See Sale by Sheriff.

PURCHASER AT AUCTION-SALE ...

See Resumption Suit for.

, RIGHTS OF
See Hindu Widow.

SHERIFF’S SALE ...

See Mortgage.
UNDER WRIT OF FI. FA. 55

See Sale by Sheriff.

— , BONA FIDE ... ... ... ... 365
See Hindu Law,

... 328

... 356

... 175

... 55

... 378

... 133

... 337
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QUESTION OF LAW REFERRED TO FULL BENCH ... 226
See Appeal to Privt Council

.

RKCEIVER, PROPERTY IN HANDS OF— on Receiver to

sell—Atinchment in JMofassil— JExecution of Decree. By a decree
of the Court obtained by DM in November 1871 in a suit

on a mortgage brou«iht by him against DC and PC, it was
ordered that the suit should be dismissed against PC

;

that the
amount found due on the mortgage should be paid to DM by BC;
that the mortgaged property, some of wliich was in Calcutta and
some in the mofiissil, should be sold in default of payment, and
any deficiency should be made good by BC. I'he property in

Calcutta was sold under the decree, and did not realize sufficient to
satisfy the decree. thereupon, in August 1873, obtained an
order for the transfer of the decree to the Mofussil Court for

execution: after the transfer J9C died in December 1874, leaving
a widow a!\d an adopted son his representatives, against whom the
suit was revived. The decree, however, was returned to the High
Court unexecuted.

In a suit for partition of the estate of RC deceased, brought by
PC against BC m the High Court, a de(;ree was made in Febru-
ary 1871 for an injunction to restrain BCfroni intermeddling with
the estate or the accumulations, and for the appointment of the Re-
ceiver of the Court as Receiver, to whom all parties were to give
up quiet possession. BC was in that suit declared entitled to a
moiety of the property in suit.

Heldy on ap])lication by DIM to the High Court for an order
that the Receiver sliould sell the right, title, and interest of the
widow and son oi BC in the estate in his hands to satisfy the
balance of bis debt, that DM was entitled to an order that tlieir

interest should be attached in the bands of the Receiver, and that
the Receiver should proceed to sell the same.

Property in the hands of the Receiver of the High Court cannot
be proceeded against by attachment in the inofnssil.

Hemcuunder Chunpeb V . Fkankristo Chun]>eb ... ... 4Q3

RECOGNITION OF TENANCY ... ... ... ... .191

See Tstembari Mokurrari Tenure.

REFUND OF FINE ON QUASHING OF CONVICTION
See High Court’s Criminal Procedure Code, s. 147.

REGULATION X OF 1793, 8. 33
See Adoption, Suit to set aside.

XI OP 1793 ..

See Family Custom.

XXVI OF 1793, 8.2 ...

See Adoption, Suit to set asidk.

X OF 1800 ...

See Family Custom.

VIII OP 1819, 8. 6
See Appeal.

-, ss. 8 & 14 ...

See Sale for Arrears of Rent.

8. 8, CL. 2, & a. 14...

See Salb for Arrears of Rent.
BENT, SUIT FOR ..

See Res Judicat^.
••• •••

354

289

186

289

186

383

359

175

202
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REPEAL OP ACT XIV OF 1859, EFFECT OP ... ... 3*28

See Limitation.

RES JUDICATA—Act VIII of IS59, s. 2— Clause of Action,^ as
adopted son and heir of Cr, instituted a suit to set aside certain
putni leases, under which certain persons claimed to hold lands
which had belonged to Q. The defence Was, that B was not tlie

legally adopted son of and an issue on this point having been
settled, AT, who claimed to be the reversionary heir of Q, was made
a defendant under 8. 73 of Act VIII of 1859; and it was even-
tually decided in that suit that B was the duly adopted son ^ Gf.

Held^ that a subsequent suit by against B to set aside the
adoption could not, on the principles laid down in the case of
Soorjeemonee Bayee v. Suddanund Mohapatter, be maintained.
Kriparnm v. Bhaganuin Das overruled.
Krishna Beuari Rot v, Bunwari Lall Roy ... ... 144

Suit for Rent—Subset
guent Sitii for Abatement of Itent.']^ The plaintifT obtained a putni
lease of certain villages from the defendant in 18G1 at an annual
rent, and in 1865 was evicted from a portion of the property

; she
took no steps to obtain an abatement; but inasmuch as she did
not pay any rent for the year 1871, the defendant brought a suit
against her for the rent of that year. The plain till’ set up the
defence that she wsis entitled to an abatement of Rs. 155 from her
rent; the 155 rupees representing the annual value of the j)roperty
which she had lost in consequence of the eviction. In that suit it

was decided that the amount of abatement she was entitled to was
Rs. 42. No appeal was made against that decision. In a suit
brought by the plaintitF for the purpose of obtaining a permanent
abatement of her rent she claimed the precise measure of abate-
ment, viz.^ Rs. 155, which she had claimed in the suit brought
against her by the defendant. TLdd^ that the question was I'es

judicata^ it having been raised and decided in the former suit.

Nono Doorga Dosseb v, Foyzbux Chowdhry ... 200

RESUMPTION, SUIT FOR— O/m.? Probandi^Auction- Purchaser.
Certain lauds which had been let out in putni were, on default bv the
putnidar in payment of rent, sold by auction under Reg. VIII of
1819 and purchased by M who granted them in putni to the
plaintilF In a suit for resumption on the allegation that the
defendants were in possession of a portion of the lands as invalid
lakhiraj by withholding payment <»f the inal rent thereof from
aft'^r 1793, the defence was that the lands in dispute were valid

rent-free lands existing as such from before 1790. Held that, on
the grounds of the decision of the Privy Council in Harihar Muko^
padhya v. Madhab Chandra Bobu., the principle that the onus is on
the plaintiff to show that the lands are mill applies to cases where
the plaintiff, as in the present case, is the representative of an
auction -purchaser.

Arfonnessa V. Peary Mohun Mookbrjeb ... ... ... 378

KBTURN TO WRIT OP HABEAS CORPUS ... ... ... 78
See Small Cause Court, Calcutta, Constitutiow op.

REVENUE, MATTERS CONCERNING ... ... ... 11
See Right of Suit,

, SALE FOR ARREARS OF ... ... ... 406
See Damages, Suit fob.
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REVIEW— VIII of 1859, s. 376— Error in Law,'] Tlie produc-
tion of an authority which was not brought to the notice of the

Judge at the first hearing, and wliich lays down a view of the law
contrary to that taken by the Judge, ia not a sufficient ground for
granting a review.

lliXiLJEM Dm EaSHBEK .. ... ... 184

88. 376, 378

—

Power of Judge, to review
judgment of his Predecessor,] A Judge has no power to allow a
review of his predecessor’s judgment on the ground that he comes
to n different conclusion on the facts of the case. The general
words^iised in ss. 376 and 378 of Act VIII of 1859 are controlled
and restricted by the particular words, and it is only tlie discovery
of new evidence, or the correction of a patent and indubitable error
or omission, or some other particular ground of the like description,
which justifies the granting of a review.

Roy Mbohraj o, Beejoy Gobind BuRRAii ... ... 197

‘Act ICXVII of I860.] A review of judgment is admissible
in proceedings under Act XXVII of 1860, altljough no express
provisions for reviews are contained in the Act.

In THE Matter of the Petition of Poona Kooer ... ... 101

REVIVAL OP CRIMINAL PROCEEDINGS AFTER DIS-
CHARGE ... ... ... ... ... ... 282

See Criminal Procebdrb Code, ss. 294—297.

REVOCATION OF WILL ... ... ... ... ••• 148
See Succession Act, s. 56.

RIGHT OP SUIT

—

Liahilittf of Government—Acts done in Exercise of
^

Sovereign Powers—21 ^ 22 Viet, c. 106

—

Matter of Revenue—21
Geo. Ill,, c. 70, 8. 8.] The plaintiflfj for some years before and up
to Slst March 1874, carried on the business of a retail dealer in
ganja and sidhi in Calcutta, and occupied for that purpose certain
shops and godowns duly licensed under the Government Regula-
tions with respect to such sales. The license had to be renewed
annually, and might, for sufficient cause, be withdrawn at any time
within the year which terminated on 31st March. On 4th March
1874, while the plaintiff was carrying on his business, the Superin-
tendent of Excise for Calcutta put the right to sell ganja and sidlii

for the year commencing the 18th April 1874 up to public competi-
tion, wliich was the usual way of distributing the yearly licenses.

The sale notification contained a list of the shops with the localities

where they were situated, but the right was reserved in case of
combination, or for other cause, to transfer, before settlement, any
shop from the locality specified, to some locality in the neighbour-
hood : and the conditions of sale were stated to be :

“ that the
Collector does not bind himself to accept the highest bid

;
that the

settlement with the accepted auction-purchasers will be contingent
on the approval by the Police authorities of the proposed locality

of the shop, and the character of the applicant for license
;
that the

person accepted as the auction-purchaser shall deposit at once a
sum equal to the license fee payable for two months, and shall at
the same time state in writing in what building his shop will be
opened, it being understood that the above deposit will be returned
to any person whose license is subsequently refused for Police
reasons.” At the sale the plaintiff was the highest bidder for the
licenses for five shops for the sale of ganja and sidhi, and his bids
were recorded; and he also paid the deposit due in respect of the
licenses amounting to Rs. 968. Subsequently the Excise Autho-
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ritfes refiisetl licenses to the plaintiff for the five shops, and failed

to return the deposit made in respect thereof. In a suit brought by
the jdaintiff against the Secretary of State in Council for India in
whi<*.h he alleged that tlie Government had accepted his bid, and
thereby contracted with Idm to give him the licenses and allow liim

to carry on his trade in ganja and sidhi, and that by their not giving
liim licenses, and so forcing him to close his godowns and shops,
they had committed a breach of contract for which he was entitled
to damages,— on tlie evidence, per Phrar, J., that there was
no contract between the plaintiff and the Government, Held also,

both in the Court below and on appeal, even assuming there was a
contract, that the suit was not maintainable, being in respect of
acts done by t)je Government in the exercise of sovereign powers.
Suits such as might, previous to the passing of 21 & 22 Viet., c. 106,
have been brought against tlie East India Company, and subse-
quently against the Secretary of State in Council, are limited to
suits for acts done in the conduct of undertakings which might be
carried on by private individuals without Sovereign powers.

Nobin Ciidndbr Dry r. The Secretary of State fob India. II

RULES OF HIGH COURT, 6th JUNE, 1874, ss. 60, 52 ... ... 178
See Practice.

,
•22nd JUNE, 1875 ... ... ... 52

See Probate, Grant op.

SALE BY SHERIFF UNDER WRIT OF FIERI FACIAS—
subsequently declared invalid—Suit to recover Purchase • Money—
Liability of Ejcecntion^ Creditor—Jurisdiction—Act VIII of 1859,

201, 242.] The f)laint in a suit by ^ against B stated that,
in a suit in which B had recovered judgment against C7, a writ
of ji. fa, was, on 18tli June 1866, issued on the application c)f

J?, directing the Sheriff of Calcutta to levy the judgment-debt
by seizure, and, if necessary, by sale, of the property of C in
Bengal, Behar, and Orissa, or in any other districts wliich were
then annexed or made subject to the Presidency of Fort William
in Bengal

; that the writ did not authorize the execution thereof
against immoveable property in Oudh ; that under the writ the
Sheriff, acting under instructions from B^ seized and put up for sale

the right, title, and interest of C in a talook in Oudh, whicli was
purchased by to whom the Sheriff executed a bill of sale, and on
receipt of the purchase-money paid a portion thereof to B and the
balance to C, and put D into possession of the property, and he
remained for some time in possession and in receipt of the rents and
profits

; that, eventually, in proceedings in Oudh, instituted by D
for partition of the property purchased by him, the sale was pro-
nounced to be null and void, and was set aside, and D was removed
fr<)m possession

; and that the plaintiff sued as the executor of B
to recover the whole of the purchase-money from B. Held^ on
appeal, affirming the decision of Pbear, J., that the plaint disclosed
no cause of action : Ist, because a purchaser who, after the execu-
tion of the conveyance, is evicted by a title to which the covenants
in the conveyance do not extend cannot recover the purchase-
money from his vendors

;
2nd, because the Sheriff was not the

agent of B fiir the sale of the property, and therefore no privity of
contract existed between B and D ; 3rd, because D having been
for some time in possession of the property and in receipt of the
profits thereof, there had not been a total ^failure of consideration,
and the plaintiff accordingly could not maintain the action in its
present shape, viz.^ for money bad and received.
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The judgment of the High Court in Biseswar Lai Sahoo r,

Bamiukttl Singh explained by Phear, J., and as. *201 and 242 of
Act VIII of 1859 observed upon.

Dorab Ally Khan v. Khajah Mohbbooddrsn ... ••• 55

SALE FOR ARREARS OF’ RENT— VIII of 1819, 88. 8

Sr 14—Suit for Rever8al of Sale—Service of Noticed] Where,
in a suit to set aside a putni sale under Reg. VIII of 1819, it

was proved that the notice of sale was first stuck up in the cut-
cherry t)f the ijaradar (the mchal having been let out in ijara by the
putnidar), ami, on the refusal of the ijara<hir’s gomasta to give a
receipt of service, it was taken down, and subsequently personally
served on the defaulting putnidar at his house, which was at some
distance from the putni nielial, held^ that the object of the provi-
sions in Reg. VIII of 1819 ns to service of notice of sale is

not only to give notice of sale to the defaulter, but also to the
under-tenants, and to advertise the sale on the spot for the inform-
ation of intending purchasers ; but though those provisions had not
been strictly complied with, yet as the plaintiff (the putnidar) did
not allege that in consequence of the defective publication there
was not a sufficient gathering of intending j>urchaser3, nor that the
under-tenants were ignorant of the sale, and were prejudiced by
such ignorance, nor that the mehal was sold below its value, held^

that nie defect did not amount to a “ sufficient plea ” under s. 14
for setting aside the sale.

Bykantha Nath Sing v. Maharajah Dhiraj Mahatah Chand Ba^
hadur commented on and distinguished.

Goureb Lall Singh v, Joouhistkbb Rajrah ... ... 359
— Putni Tenure—Regulation VIII

q/* 1819, 8. 8, cl. 2, ^ s. 14

—

Date of Publication of Notice.~\

The fact that the receipt of the notice of sale was dated the 15rh of
Bysack, and therefore did not show that the notice had been pub-
lished at some time “ previous to that day,” so as to satisfy the
provisions of s. 8, cl. 2 of Reg. VIII of 1819, was held not to be
sufficient ground for setting aside the sale of a putni tenure for

arrears of rent. There being nothing in the receipt to show the

date on which the notice was published, no injury to the plaintiff

having been proved, and it appearing that more than the time
prescribed by the Regulation had elapsed before the sale actually

took place, the Court refused to set aside the sale.

It would not be a “sufficient plea” within the meaning of s. 14
that the receipt had been obtained, or the notification published, on,

instead of previous to, the 15th of Bysack.
Matunobe Churn Mittkr v. Moobbart Mohun Ghosb ... 175

FOR ARREARS OF REVENUE ... ... 406
See Damages, Suit fob.

OP RIGHT, TITLE, AND INTEREST OP MORTGAGOR,
LIEN OP MORTGAGEE IN ... ... ... ... 337

See Mortgage.

WIDOW ... 133
See Hindu "Widow.

,
SUIT FOR REVERSAL OP ... ... ... ... 359

See Sale for Arrears of Rent.

SECURITY, DEPOSIT OF, BY PERSON ENTITLED TO CER-
TIFICATE ... * ...

See Appeal.
127
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SECURITY, DISMISSAL OP APPEAL FOR DEFAULT
DEPOSIT OF

See Appbai, to Pbivt Coijmcil.

SEPARATE PROPERTY
See Familt Custom.

SERVICE OF NOTICE 359
See Sale for Arrears of Rent.

SHERIFFS SALE, PURCHASER AT 337
See Mortgage.

Page.

IN
142

... 153

SMALL CAUSE COURT ACT (IX of 1850), s. 42—jPofoer
restore Case struck off for Default in Appearance A Court of
Small Causes, constituted under Act IX of 1850, can, during the
same day, and at the same sitting of the Court, ex parte restore a
cause once struck out under s. 42, though the order for striking off
may have been duly recorded. In such a case it would be open to
the defendant to apply to set aside such ex parte order, and the
sufficiency of the grounds of the application would be a question
for the discretion of the Judge.

Shib Chunber Mullick V. Kissbn Dtai. Opajohya ... 478

., CALCUTTA, CONSTITUTION OF—
Act IX. of 1850 and Act XXVI of 1864— Writ of Habeas Corms^
Return to—Privilege from Arrest— Witness— Undertaking by JPri^

soner not to sue.l The Small Cause Court in the Presidency town
is not a Court of co-ordinate jurisdiction with the High Court, but
a Court of inferior jurisdiction and subject to the order and control
of the High Court. Therefore, where on a prisoner being brought
up to the High Court on a writ of habeas corpus ad subpciendum
the return of the jailor stated that the prisoner was detained under
a warrant of arrest issued in execution of a decree of the Small
Cause Court, keldy that the return was not conclusive, but the
prisoner was entitled to show by affidavit that he was privileged
from arrest at the time he was taken into custody.
Held also, that, on the facts shown in the affidavit, the prisoner

was privileged at the time of his arrest.

The prisoner was required before his discharge to give an
undertaking that he would bring no action for damages for illegal

arrest or false imprisonment against the Judges of the Small Canae
Court, the bailiff, the jailor, or the judgment-creditor.

In the matter of OMRiToiiAu. Det ... ... ... 73

JURISDICTION ... ... ... 183
Act VIII OF 1869, s. 98,

, MOFUSSIL... ... ... ... 123
See Act XI of 1865, ss. 6 & 12.

SOVEREIGN POWERS, ACTS DONE IN EXERCISE OF ... 11

See Right of Suit.

SPECIAL APPEAL ...

See Act XI of 1865, ss. 6 & 12. See Costs.
123, 385

SPECIFIC PERFORMANCE OF AGREEMENT TO REFER TO
ARBITRATION .*. 42, 466

See Contract Act, s. 28.

£
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SPECIFIC PERFORMANCE OF CONTRACT TO GIVE
^rriaqe, suit for^ Act VIII or 1859, bb. 92 & 98.

STATUTE 21, Gko. Ill, c. 70, a. 8

See Right ox Svit.

• 4 •

9 & 10, Will, HI, c. 15
See Contract Act, s. 28,

3 Sc 4, Will, IV, c. 42
See Contract Act, s. 28.

17 & 18 Viet, c. 125
See Contract Act, a. 28.

21 & 22 Viet., c. 106
See Bight ot Suit.

24 Sc 25 Viet., c. 67, a. 22
See Act VI of 1874.

• •A

, e. 104, a. 9
See Act VI or 1874.

', a. 15 ...

i#«

• • a

• ••

• ••

aa a

a aa

aaa

• a a

SuPBRiNTBNPRNCR OF Hiqh Coubt. See Afpbal.

STRIDHAN ...

See Hindu Law.
aaa aaa

u

11

42

42

42

11

... 431

... 431

180, 383

... 275

aGa

aaa

SUCCESSION ACT, a. 4 ... ... ... ... ... 285
See Husband and’ Wife.

(X OF 1865), as. 4 & 44

—

fiushand and Wife—
Parties with English Domicile married in India—Succession to

Moveable Property,'] HM, a British subject, having his domicile
in England, married in Calcutta, in April 1866, C, a widow, who at
the time of the marriage had also an English domicile. C, afiber

her marriage with HM, became entitled as next-of-kin to shares
in the moveable properties of her two sons bj her former marriage

:

these shares were not realized nor reduced into possession by C
during her life. C died in 1872, leaving her husband, but no lineal
descendants. In March 1874, Hilf filed his petition in the Insol-
vent Court, and all his property vested in the Ofilcial Assignee.
In April 1875, letters of administration of the estate and efiects of
C were, with the consent of HM, granted to the Administrator-
General of Bengal, by whom the shares to which C became entitled
as next-of-kin of her sons were realized. In a special case for the
opinion of the Court under Ch. VII, Act VIII of 1859, held, that the
domicile of the parties being in Englanjd, the English Jaw was to be
applied, and therefore the Ofiicial Assignee as assignee of the estate
of HM was entitled to the whole fund realized by such shares in
the hands of the Administrator-General.

8. 4 of the Succession Act does not apply in respect of the move-
able property of persons not having an Indian domicile.

MiiJLBB V, The Administbatob-Genebal of Bbngaj:. 412

150
See Wiix, Attestation of.



GENERAL INDEX.

SUCCESSION ACT (X of 1865), s. 66-^Revocation of Will—Zaio«

ful Polygamous Marriage,'} The will of a Jew, made subsequently

to his first marriage, but previously to a second marriage in the

lifetime of his first wife, held to be revoked by such second marriage
under s. 56 of the Succession Act.

Gabbiel V. Mobdakai ... ... ... ... ... 148

•, 8. 258— Grant of Letters of
^

Ad-
ministration with Will annexed—Practice,'] Letters of administra-

tion with the will annexed may, under s. 258 of the Succession Act,

be granted after the expiration of seven clear days from the death

of the testator.

In the Goons op Willson
TO MOVEABLE PROPERTY ...

See Succession Act, as. 4 & 44.

sudras ... ••• ••• •••

See Hindu Law.

SUIT FOR DAMAGES FOR BREACH OP AGREEMENT TO
REFER TO ARBITRATION

See CoNTBACT Act, s. 28.

LAND ... ... ... ... ... 95, 249

See Jurisdiction.

POSSESSION
See Lessor and Lessee.

WITH MESNE PROFITS

•••

149

412

42

•••

See Beng. Act VIII op 1869, s. 27.

RiENT ... .*• ... ••• •••

See Res Judicata.

SPECIFIC PERFORMANCE OF AGREEMENT TO

297

325

202

REFER TO ARBITRATION
See CoNTBACT Act, s. 28.

•••

CONTRACT TO
• •a 'GIVE IN MARRIAGE

See Act VlII or 1853, ss. 92 & 93,

VALUE OF CROPS
1 . Act VUI or 1869, s. 98.

ON PROMISSORY NOTE PAYABLE BY INSTAL-
MENTS ... ,,, •••

See B1LI.S or ExcBAtiOB Act.

TO RECOVER PURCHASE-MONEY ...

See Salb bt SHBBirr.
• ••SUPERINTENDENCE OP HIGH COURT

See Affbai-. w . .a.
24 (r Vtct., c. 104,

e. \5—Act XXZIJ of 1861, *. 27.] Under a. 15 of 24 & 25 Viet.,

c. 104, the High Court will not interfere with the dMwions of the

Courts below in cases in which a special appeal is forbidden by s. 27

of Act XXIII of 1861, and where there is no question of jurisdic-

tion inrolved. _ o
TBLB MATTER OF THE PETITION OF LUKHTKANT JiOSB

TENANCY, RECOGNITION OP
IsTBMBARl MoKUBBARI TbNURB.

TITLE •••

Bbng. Act VIII of 1869,.s, 27.

466

74

183

130

55

383

•••

180

391

•••
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TRANSFER OP CASE TO HIGH COURT, PROCEDURE ON... 8fi6

See Hi«h Codbts’ Cbimihai. Pbocbddbb Act, •. 147.

PROPERTY WHILE OUT OP POSSESSION... 29T

See Lbssob anx> Lmsbb.
285••• • a*

• a*

• ••

• • a

• •a

• ••

TROVER, ACTION FOR ...

See Hospawd amd Wife.

TRUST DEED WITH POWER OP SALE OF LAND IN
MOFUSSIL ••• ••• ••• ••• •**

See JuBIflBICTIOM.

UNCONSCIONABLE AGREEMENT ••• ... ... •••

See Majoritt, Agb of.

UNDERTAKING BY PRISONER NOT TO SUE 78

See Small Cadsb Coobt, Calcutta, Constitution of.

UNDIVIDED SHARE OP JOINT FAMILY PROPERTY ... 226

See Hindu Law.

USER ... ... •••

See Easbmbnt.

USURY
See Majority, Agb of.

VAGUENESS OP CHARGE ... ... ... ... ... 450

See Criminal Procrdurb Code, 6. 471.

WIDOW, DECREE IN SUIT AGAINST ... ... 226

See Hindu Law.

, lien OF, ON ESTATE OP HUSBAND FOR MAIN-
TENANCE ... ... .. ... J65

See Hindu Law.

, MAINTENANCE OF
See Hindu Law.

422

... 108

• • a 470

WILL ... ••• ••• ••• ••• ••• ^^4
See Hindu Law.

, attestation OFSucceesion Act of 1865J, a. 50—
Hindu WtlU Act (XXIof 1870J, s, 2.] By tlie Succession Act,

6. 50, no particular form of attestation is necessary : therefore, where,

to a dooiiment purporting to be her last will and testament^ the

name of the testatrix was written by and the testatrix then in hie

presence affixed her mark, and A in her presence wrote beneath it

by the pen of A,'* and the testatrix was then identihed to the

Registrar who was present, by H, who had seen her affix her mark
to the document, and who in her presence put bis signature as

haying identified her, held a sufficient attestation and probate was
granted.

In thr Goods of Roymonbt Dossbx ... ... •«« 150

WILL, revocation OF ... ... ... ... .. 148
See SuccBssioN Act, s. 56.

WITNESS, PRIVILEGE OF, PROM ARREST ... ... 78
See Small Oausb Court, Calcutta Constitution of.

WRIT OF HABEAS CORPUS, RETURN TO ... ... 78
See Small Causb Court, Calcutta, Constitution of.

FIERI FACIAS, PURCHASER AT SHERIFFS SALE
UNDER ••• ••• ••• ••• ••• ••• ••• 55

See Salb bt Sbbriff.

, SALB UNDER ... ... ... 387
See Mobtbaqb. «



THE

INDIAN LAW REPORTS.

APPELLATE CIVIL

Before Mr, Justice Markhy and Mr, Justice Mitter,

NARAIN DHARA (Plaintipp) u, RAKHAL GAIN, Guabdian op

JONARDON (Dbfbhdant).* ^

Hindu Law^^Tnheritance^Sudras -^Illegitimate Sons^Validity of Marriage

between persons of different Castes,

According to the doctrines of the Bengal school of Hindu law, a certain

description only of illegitimate sons of a sudra by an unmarried sndra woman
is entitled to inherit the father's property in the absence of legitimate issue,

viz., the illegitimate sons of a sudra by a female slave or a female slave of his

slave.

Per Mittbe, J.—Marriage between parties in different subdivisions of the

sudra caste is prohibited unless sanctioned by any special custom, and no

presumption in favor of the validity of such a marriage can be made, although

long oohabitatioB has existed between the parties.

Per Mabkbt, J.<~-Qtusrs, whether there is any legal restriction upon such a

marriage f

StTiT to recover certain property, which had admittedly

belonged to one Radhoo, deceased, of whom the plaintiff was the

brother and heir. The defendant resisted the claim, alleging

that she was the widow of Radhoo, and that her minor son by
him was, by Hindn law, a preferential heir to the plaintiff.

* Special Appeal, No. 737 of 1874, against a decree of the Judge of Zill^

^^^diiapore, dated SOIh December 1873, affiimiog a decree of the Munsif
^ Tunlooic, dated 19th September 1873.

March 6.
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B«dtioo xfBB of the ki^veil;^ (fisherman) oaste« The materia!

allegatiotis npon which the defence rests W6ia0 contained in the

third paragraph of the written statement, which was to the

following effect

;

Although originally the aforesaid Badhoo was a separated

brother of the plaintiff, yet he, forsaking his own caste, remarried

me, who am of the tanti (wearer) caste, according to the custom of

the tanti caste. Thus being united as husband and wife, we were

living together for at least twenty years, and my son, bom of

his loins, performed the funeral rites of the deceased Badhoo,

and bore tokens of imparity according to the usage of his own

caste* The*plaintiff did not either bear the tokens of impurity,

or perform his shradh.”

Issues were raised as to whether the defendant was the

mistress of Badhoo or his lawfully married wife, and whether

the plaintiff or the son of the defendant was the legal heir of

Badhoo, and^entitled to succeed to his property.

The Muusif held that the validity of the marriage was not

established ; but being of opinion that an illegitimate son of a

Budra wos^by Hindu law a preferential heir to a brother, he

dismissed the suit. On appeal the Judge upheld that decree,

both on the ground of the defendant’s son’s preferential right to

succeed, and also on the ground that, as it was shown that the

defendant lived with Badhoo as his wife for twenty years, the

marriage might be presumed, the onus being on the plaintiff to

dis|nrove it, which he bad not succeeded in doing. The plaintiff

preferred a special appeal to the High Court, on the ground

that the defendant being an illegitimate son could not succeed;

that the marriage could not in such a case be presumed, and

that the fact of Badhoo having been of a different caste from

the defendant showed that no marriage could have taken place

between them*

Baboo JfoAtfn Dess, for the appellant, contended that,

although by Hindu law, certain illegitimate sons were allowed

to inherit, yet they were limited in the case of iiidras to the

the fifteen desoriprions^of fmale slaves esqprec^y eausnmted

by the law; sea Coletmoke*s Bk. 29;
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VyaTfthara Majuka^ Chap, x, l^^l^^ayakratna Sangraba,

Chap* xii> a. 1, and that the defeaidant*B modier not being

shown to be one of that desoription her son was not entitled to

inherit. He cited 2 Maonaghten’s Hindu i#aw, 15; Dayabhagai

Chap. iX) V7. 29 and 31; Mitakeharaj Chap, i^ s. 12; Menu,

Chap, ix, T« 179; Dattaka Chandrika, 8.5,7.30; and Cole*

brockets Dig., Bk. v., Chap.^ii, v. 174.

I

Baboo Kali Mohun Doss^ for the respondent, contended that

the authorities extended the right of inheritance of an illegitimate

son of a Budra beyond the sons of the enumerated description

of female slaves ; such right also extended to the sons of a

woman who had been continuously living with the father: he

submitted that the defendant was a preferential heir to the

plaintiff. He relied on the case of Inderan Valungyfitly Taver v.

Ramaswamy Pandia Talaver (1), and referred to Shama

Charan’s Yyavastha Darpana, 2nd ed., pp. 638,639 and 913 to

915 ; Dayabhaga, Chap, ix, v. 29 ; Datti Farm Nayudu v. Dattl

Bangaru Nayudu (2) ; Muttusamy Jagavira Yettapa Naikar v.

Venkatasubha Yettia (3); Pandaiya Telaver v. Puli Tela*

t?er(4); Nissar Murtojah v. Kowar Dhunwunt Boy (5); and

Chuoturya Run Murdun Syn v. Sahib Purhulad Syn (6).

The following judgments were delivered:

—

Mittxb, J« (after shortly stating the facts, and reading the

portion of the written statement set out, continued):—From the

foregoing statement it is clear that the defendant put the legality

of her marriage, and consequently the legitimacy of her son,

upon a social custom obtaining among her caste people.

The contention raised in special appeal is that the decision of

the lower Court, both on the question of the validity of the

marriage and the heritable rights of an illegitimate son of a sudra,

is eHroneous in law ; and I am of opinion that this contention is

valid* Afterhaving expressed his opinion that an illegitimate son

s

SB. P. C.. 1. (4) 1 Msd. H. O., 47S.

(S) Msrrii., 609.

(6) 2 IM. H. a, <6) 7 Moere^i L A., I.
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of a sudra under the Hindu law inherits his putative father’s

property, the District Judge, with reference to the question of

marriage, says:— But more than this I am not at all sure that

the sou is illegitimate; the defendant lived as his wife with

Badhoo for twenty years, and still asserts that she was married

to him. The marriage therefore may, I think, be presumed, and

the disproof of it lies upon the plawitiff. I cannot say that he
has succeeded in disproving it”

In an ordinary case, where it is established that parties have

lived together as husband and wife for a long length of time, it

ia consonant with natural justice to presume a valid marriage

between them ; and I am not aware of any peculiar provision in

the Hindu law which is inconsistent with such a presumption

as this. But in this case there is no room for it, for the

parties are of diderent castes, and a valid marriage between them
is impossible, unless sanctioned by any peculiar social custom
governing them

; see Vyavastha Darpana, p. 1038, and Ward’s
Account of the Hindus, vol. i, p. 94. It is for this reason we find

that the defendant, in her written statement, alleges that the mar-
riage between herand the deceased Badhoo was valid by the usage
obtaining amongst her caste people. Of this custom she has given
no evidence, and it is possible that the attention of the parties

was not called to this matter on account of the form in which
the issue regarding the legitimacy of the defendant’s son has been
framed. But it is clear that, upon the materials upon the record,

the lower Appellate Court, having regard to the particular

facts of this case, was legally not warranted in making any
presumption in favor of the validity of the alleged marriage

betweep the defendant and the deceased Badhoo. Therefore

tlie judgment of the District Judge upon this matter is errone-

ous iu law.

The next question we have to consider in this case is whether
*

or not an illegitimate son of a sudra can succeed to the proper^
of Jiis putative father. The lower Courts have relied upon a
decision of the Judioial Comniittee of the Privy Council, quoted
in Cowell’s Lectures, 1870, page 171, in support of their view—
Inderan Valungypuly Tavtry. Ramaswamy pandia Tolavtr (1).

(1) 3 B. L. P. C.. 1.
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It is a Madras case ; and before diseussing whether it is appli^

cable or not, it will be better to examine the authorities of the

Bengal school of the Hindu law’ bearing upon the question

before us.

In the Dayabhaga, the leading authority of the Bengal

school, the passage which is supposed to favor the contention of

the illegitimate son is to be found in v. 29 of Chap. ix. This

chapter deals with the subject of the participation of sons by

women of various tribes, and v. 2 clearly shows that they are not

illegitimate sons, but legitimate issue of married wives of various

tribes, the shasters in ancient time legalising intermarriage. But

in the present age, the provisions relating to intermarriage are not

extant, but have become obsolete. Therefore it is questionable

whether the provisions of that chapter are binding now ; see

note p. 14, Yyavastha Darpana. But passing over that objec-

tion, let us see how far the passage quoted supports the view

of the law taken by the Courts below. The v. 29,. as trans-

lated by Mr. Colebroke, runs thus:— But the son of a sudra,

by a female slave or other unmarried sudra woman, may share

equally with other sons, by consent of the father. Thus Menu
says—^ A son, begotten by a man of the servile class on liis

female slave, or on the female slave of his slave, may take a

share of the heritage, if permitted : thus is the law estab-

lished.’*’ The passage as translated certainly warrants tlie

conclusion that an illegitimate son of a sudra by a slave or

other unmarried sudra woman takes the inheritance of the

father ; but referring to the original text, I find that there is a

slight inaccuracy of translation in the first part of the verse

in question. The passage, if correctly rendered, wquld run

thus :— But the son of a sudra by an unmarried female slave,

&c., may share equally with other sons, by consent of the

father, &o.” There is a similar inaccuracy in v. 31, which

should stand thus : Having no other brother begotten on a

married woman (he) may take the whole property
:
provided

there be not a daughter’s son. So Yajnavalkya ordains:

—

* One who has no brother may inherit the whole property for

want of daughter’s sons.’ Bat if there be a daughter’s son,

he shidl share equally with him ; for no special provision occurs

:
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and it is fit that the allotment should be equal ; since the one^

though born of an unmarried woman^ is son of the owner^ and

the other, though sprung from a married woman, is only his

daughter’s son.”

These passages as corrected will appear to accord with the

quotation from Menu in v. 29 (1), which has been cited as their

authority ;
but as they stood before they would seem to go much

further than the text of Menu warranted. Therefore it is

evident from these verses, if we read them correctly, that they

do not lay down that all illegitimate sons of sudras inherit

their father’s property, but only a particular class,

—

viz.^ those

begotten by a man of the servile class on his female slave or

on the female slave of his slave.” In Mitakshara, Chap, i, s. 12,

there occur the following passages :

—

!• The author next delivers a special rule concerning the

partition of a sudra’s goods. ^ Even a son begotten by a sudra on

a female slave may take a share by the father’s choice. But if the

father be dead, the brethren should make him partaker of the

moiety of a share : and one who has no brothers may inherit

the whole property in default of daughters’ sons.’

** 2. The son begotten by a sudra on a female slave obtains

a share by the father’s choice, or at his pleasure. But after

(the demise of) the father, if there be sons of a wedded wife,

let these brothers allow the son of the female slave to parti*

cipate for half a share : that is, let them give him half (as much
as is the amount of one brother’s) allotment. However, should

there be no sons of a wedded wife, the son of the female slave

takes Ae whole estate, provided there be no daughters of a

wife, nor sons of daughters. But if there be such, the son of

the female slave participates for half a share only.

**
3. From the mention of a sudra in this place (it follows

that) the son begotten by a man of a regenerate tribe on a

female slave does not obtain a share even by the father’s choice,

nor the whole estate after his demise. But if he be docile he

receives a simple maintenance.”

The same rule of law is to be found in the Dattaka Chandrika,

s. 5, V. 30, and the third volume of Colebrooke’s Digest, Bk« v.,

(!) OfChsp.ix.
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V. 174 (the aforesaid inacctiracy of translation as has been

pointed out before also occurs in Bk. v. 174^ of Colebrooke's

Digest).

From all these texts of the Hindu law^ it is evident that so

far as the districts governed by the Bengal school of the Hindu

law are concerned^ the lower Courts are not correct in laying

down broadly that all illegitimate sons of sudras succeed to the

inheritance of their father. Sir W. Macnaghten also takes

the same view of the law. In his treatise on Hindu law»

vol. i, p. 18, he says :— Among the sons of the sudra tribe,

an illegitimate son by a slave girl takes with his legitimate

brothers a half share, and where there are no sons (including

son’s sons and grandsons) but only the son of a daughter,

he is considered as a co-heir, and takes an equal share.”

In a note in page 15 of the second volume of the same work, he

observes :— According to the Hindu law, the illegitimate son

of a sudra man by a female slave, or a female slave of his

slave, may inherit, but not the illegitimate child of any of the

three superior classes. It appears in this case that the parties

are sudras ; but it is not distinctly stated whether the eldest

brother died previously or subsequently to the death of any or

all of his other three brothers, or whether the woman on whom
the plaintiff was begotten by him was one of the fifteen descrip-

tions of slaves, or was merely a concubine. If the woman were his

slave, and the other three brothers died before the eldest, then

the son begotten by him on the female slave would be entitled

to the entire property. On the other hand, if one or more of the

brothers died subsequently to the death of the eldest brother,

the illegitimate son would be entitled to claim only such portion

as belonged to his putative father, there being no law admitting

the son of a sudra by a female slave to share the estate of the

collaterals. If the woman were not his female slave, the

son begotten on her by him would have no right to the inherit-

ance, biit only a claim to maintenance ; and under no circnm-

stances could the Qon of the sister begotten as above have any

right to succeed to his mother’s brothers.”

From an examination of these authorities, it is clear that,

according to the doctrines of the Bengal school of the Hindu
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law» a certaia deBcription of illegitimate Bons of a sudra by

an unmarried sudra woman is entitled to inherit to their father’s

property in the absence of legitimate issue. It has never

been contended, far from being established, in this case,

that the minor son of Kadhoo, whose right has been set up

by the defendant in answer to the piaintifPs claim, falls

within that class. Consequently that son is not entitled to

inherit to BadhooV property; and he being put out of the way,

the plaintiff’s right is clearly established. Therefore, the deci-

sions of the lower Courts are opposed to the provisions of the

Hindu law.

We have next to determine whether the conclusion at which

the Courts below have arrived can be supported upon the

authority of the deeision of the Judicial Committee of the

Privy Council quoted by them (1).

Two questions were at issue in that case, viz., Ist, whe-

ther there was a marriage in fact ; and secondly, if there was

a marriage in fact, then whether there was a marriage in law.”

Upon the evidence, the first question was decided in the affirma-

tive. Then if there was a marriage in fact,” their Lord-

ships observe—** was there a marriage in law ? When once

you get to this, viz., that there was a marriage in fact, there

would be a presumption iu favor of there being a marriage

in law.”

Having made this presumption, their Lordships proceed to

examine the grounds upon which it was contended that, not-

withstanding that presumption, the marriage was invalid

in law.
,
The ground upon which this contention was founded

was, that the father of the mother of the plaintiff in that case

was illegitimate, therefore the child of that father, being an out^

caste, could not contract a valid marriage. After observing that

there is no authority to support any such proposition as that

which is contended for, they further observe ;— Though their

Lordships do not agree in everything that has been stated in the

Court of Appeal, they are satisfied that in the. sudra caste illegi-

timate children may inherit and have a right to maintenance.”

' (l) Indsrtm VaUmgypufy Taver v. Eamaswamg P&ndia Talaver, S B. L
E., P. C., 1.
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They, therefore, clearly do not entirely endorse the view

taken by the High Court of Madras in that case (1). Be*

ferring to that judgment, it appears that that Court held that

the son of a sudra and of a woman between whom there has been

no formal ceremony of marriage inherits his putative father’s

property. Their Lordships expressly say that they do not wholly

concur with the Madras High Court in laying down this as a

correct proposition of law ; but they say that, in the sudra

caste, illegitimate children may inherit and have a right to

maintenance, or may inherit in certain cases and have a right to

maintenance in all cases. Such a proposition as this is clearly

consonant with the authorities we have been examining in this

case : and the effect of that observation in that particular case

before their Lordships was to show that the argument of the

party contending against the validity of the marriage was based

upon the assumption that an illegitimate child is necessarily an

outcaste,—an assumption not true in all cases. It appears to

me, therefore, that the decision quoted by the lower Courts,

far from supporting their conclusion, goes in a great way to

show that an illegitimate child does not necessarily in all cases

possess heritable rights, even amongst the sudras.

For these reasons I think that the decision of the lower

Courts upon the materials now upon the record cannot stand.

But from the nature of the issues laid down in the MunsiPs

Court, it appears to me that the question of custom, which was

distinctly raised in the defendant’s written statement, and in

fact upon which the defendant’s case was solely made to rest,

was wholly lost sight of in both the Courts below. It is

possible, therefore, that in respect of this particular matter of the

defendant’s defence, she having been misled by the form of the

issue, has been precluded from adducing any evidence in support

of it Upon this ground I am inclined to give her an oppor*

tunity of establishing her defence, if she can. I would there*

fore remand the case for the adjudication of this issue, viz*^

whether by any usage or custom prevailing amongst the caste

people of the defendant there could be any valid marriage

between her and Badhoo. Costs to follow the result

^1) See 1 Mad. H C., 478.
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MarkbTi J.—I entirely concur with my learned oolleague ln

thinking that the lower Courts are wrong in laying down

broadly and without restriction that the illegitimate sons of a

eudra can succeed to the inheritance of their father. I concur

with him in thinking that the illegitimate sons of a sudra can

only succeed to their father’s estate in certain cases ; and that, in

this case, if the son of Badhoo be illegitimate, he will not

succeed.

The only doubt I hare is as to the reasons given by my
learned colleague for holding that the District Judge is wrong in

presuming that there was in this case a valid marriage, and that

the son of Badhoo was therefore legitimate. 1 understand my
learned colleague to consider that the presumption is excluded

because the alleged wife is of a different caste from the husband,

and that, unless sanctioned by custom, such a marriage is not

legally binding. Upon a question of this kind I should hesitate

greatly before I differed from my learned colleague, it being a

question with which he is peculiarly well qualified to deal. I

only wish to point out that no legal authority is quoted for this

position, In the ancient text-books no such authority could

be found, because it is admitted (1) that in ancient times the

sudras were but one general caste or class; (2) that in ancient

times the marriage of a man with a girl of a different class or

caste was not prohibited. Whether the comparatively modern

prohibition against intermarriage of persons of a different class or

caste extends in this part of India to the modern subdivisions

of die sudra caste or class is a matter of very great importance.

The restrictions thus imposed would be very numerous; and

restrictions upon marriage, however convenient socially, assume

quite a different aspect when recognised by the law. If the

law does recognise them, of course they cannot be ignored:

but if it does not, it would be wrong to impose them, and 1 feel

great hesitation in saying for the first time that there is a legal

bar to these marriages.

I do not, however, consider it necessary to express any differ-

ence of opinion uptm tliis point, because I see no objection to

the order of remwd proposed by my learned colleague. If ^
appears upon the evidence taken that these two classes mr castes
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may intermarry^ the presumption from cohabitation may then be

made as in other cases. on the other hand, it be found that

they cannot^ there will be no room for any such presumption.

Case remanded.

ORIGINAL CIVIL.

Before Sir Richard Oarth^ Kt.^ Chief Justice^ and Mr. Justice Macpkerson.

NOBIN CHUNDER DEY (Plainttpf) r. THE SECRETARY OF
8t

STATE FOR INDIA (Defendant). 13.
*

Right of Suit~^ Liability of Qovemment—Acts done in Exercise of Saver*

eign Powers—21 ^ 22 Fic<., c, 106

—

Matter of Revenue-*2l Qeo. IILf

c. 70, s. 8.

The plaintiff, for some years before and up to Slst March 1874, carried on

the business of a retail dealer in ganja and sidhi in Calcutta, and occupied

for that purpose certain shops and godowns duly licensed under the Govern-

ment Regulations with respect to such sales. The license had to be renewed

annually, and might, for sufficient cause, be withdrawn at any time within the

year which terminated on Slst March. On 4th March 1874, while tho

plaintiff was carrying on his business, the Superintendent of Excise for

Calcutta put the right to sell ganja and sidhi for the year commencing the

18th April 1874 up to public competition, which was the usual way of

distributing the yearly licenses. The sale notification contained a list of the

shops with the localities where they were situated, but the right was reserved

in case of combination, or for other cause, to transfer, before settlement, any

shop from the locality specified, to some locality in the neighbourhood : and
the conditions of sale were stated to be : that the Collector does not bind

himself to accept the highest bid
;

that the settlement with the accepted

auction-purchasers will be contingent on the approval by the Police authorities

of the proposed locality of the shop, and the character of the applicant for

license
; that the person accepted as the auction-purchaser shall deposit at

once a sum equal to the license fee payable for two months, and shall at the

same time state in writing in what building his shop will be opened, it being

understood that the above deposit will be returned to any person whose

license is subsequently refused for Police reasons.** At the sale tho plaintiff

was the highest bidder for the licenses for five shops for the sale of ganja

and sidhi, and his bids were recorded ; and be also paid the deposit due in

respect of the licenses amounting to Rs. 968. Subsequently the Excise^ Autho-

rities refused licenses to the plaintiff for the five shops, and failed to return the

deposit made in respect thereof. In a suit brought by the plaintiff against

the Secretary of State in Council for India in which he alleged that the

Government had accepted his bid, and thereby contracted with him to give

him the licenaet nod allow him to carry on hia trade in gaqja and sidhi, and
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1975 tliat by tbeir not giving him liceiuefii, and so forcing bim to close

godowns and shops, they had committed a breach of contract for which he
CHuanaa D«t entitled to damages,—NcW, on the evidence, per Pbsab, J., that there

was no contract between the plaintifiT and the Government. Held also, both

^"ftTATit FOR in the Court below and on appeal, even assuming there was a contract, that the

lirnu. suit was not maintainable, being in respect of acts done by the Government in

the exercise of sovereign powers. Snits such as might, previous to the passing

of 21 & 22 Viet., c. 106, have been brought against the East India Company,

and subsequently against the Secretary of State in Council, are limited to suits

for acts done in the conduct of undertakings which might be carried on by

private individuals without sovereign powers.

Appeal from a decision of Phear^ J., dated 17th April 1875.

The facts of the case are sufficiently stated in the judgment

appealed from^ which was as follows :
—

Pheab, J.—In this case one Nobiu Chunder Dey sues the

Secretary of State for India. The cause of action is very

obscurely stated in the plaint^ but it seems beyond doubt that

the plaintiff does not seek to make any particular person

or officer of State responsible to him on any ground. His

object is to establish a certain cause of complaint against the

Government of the country, and to compel the Government to

pay him money-compensation in respect of it out of the public

revenues, if he can do so through the means of this Court.

Now, generally, it may be said that, under the English con-

stitution, the Crown, the Governnaent, or State cannot be sued

in its own Courts ; neither can any of the officers or servants of

the Government be made liable for anything bond Jide done by

them on the part of, and as the agents of. Government. In the

event of any person being aggrieved or injured by the acts or

omissions of a Government servant or department, the remedy,

if any there be, can only be sought by petition of right, unless

the Government servant, to whose fault the grievance is attri-

butable, so conducted himself in the matter as to render himself

personally liable. And this holds true with regard to the colo«

nies as well as with regard to the mother country.

To some extent the case is seemingly, though not essentially,

different with regard to India. While the Government of this

country was in the hands of the East India Company, the Com-
pany never entirely lost its private or commercial character : even
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T^hen it was directed, bj 3 & 4 Will. IV, c. 85, to abstain 187S

from all commercial business,, an exception was made as to such ^
as might be carried on for the purpose of Government. It has

often been ruled in the English Courts that the fact of the East Secre'^rt

India Company having been invested with powers, usually

called sovereign powers, did not constitute them a sovereign—

Bank of Bengal v. East India Company (1) and Moodalay v.

East India Company (2)< and in the case of P. §• O. Company v.

The Secretary of State (3), it was explained by the late

Supreme Court that *^the East India Company were not

sovereigns, and therefore could not claim all the exemption of a

sovereign, and that they were not the public servants of Govern-

ment, and therefore did not fall under the principle of the cases

with regard to the liabilities of such persons, but they were a

Company to whom sovereign powers were delegated, who traded

on their own account, and for their own benefit, and were

engaged in transactions, partly for the purposes of Government,

and partly on their own account, which, without any delegation

of sovereign rights, might be carried on by private individuals.

There is a great and clear distinction between acts so done in

the exercise of what are usually termed sovereign powers and

acts done in the conduct of undertakings which might be

carried on by private individuals without having such

powers delegated to them.” And it was clearly pointed out by

the Supreme Court, on an examination of the leading cases,

that, in regard to matters and undertakings of the latter kind,

the East India Company were liable to be sued, though where

an act is done or a contract entered into in the exercise of

powers usually called sovereign powers, by tjrhich we mean”

(the Court says) powers which cannot be lawfully exercised

except by a sovereign, or private individual delegated by a

sovereign to exercise them, no action will lie.” And when, by

21 & 22 Vict.c. 106, the Government of India was transferred

from the East India Company to Her Majesty, it was enacted in

8. 65 The Secretary of State in Council shall and may sue

(1) Bign., 120.

1 Br. Ch. Ca., 469.

(3) Boarke*s Bep., Ft. vii, 166, si

pp. ISSl 189.
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and be sued, as Trell in India as in England, by the name of die

Secretary of State in Council as a body corporate ; and ail

persons and bodies politic shall and maj have and take the same

ot suitSy remediesy and proceedingSy legal and equitable, against

the Secretary of State in Council of India as they could have

done against the said Company.” Hence all suitSy such oe

mighty before the passing of 21 & 22 Viet., c« 106y have been

brought against the East India Company, may now be brought

against the Secretary of State in Council
; and these seem to

be limited to suits for acts done in the conduct of undertakings

which might be carried on by private individuals without sove-

reign powers.

Ify then, the plaintiff has a cause of suit which would have

been good against the East India Company before the transfer

of the Government of India to the Queen, and therefore has a

right to be compensated out of the public revenues of India, he

ought to have designated the defendant as Secretary of State

for India in Council. If his cause of suit is not of this charac-

ter, then he ought to fail, for he has not attempted to make out

any ground of action against the Secretary of State for India,

or any specific person.

The Advocate-General does not object to the plaint being

treated as a plaint presented against the Secretary of State in

Council ; and, therefore, the first question is, whether the cause

of action on which the plaintiff sues is one which would have

been good against the East India Company.

It is not very easy to make out from the plaint what precisely

is the plaintiff’s ground of suit. But the material facts of

bis case, as I dnderstand the evidence, appear to be as

follows:—The plaintiff, for several years before and up to

the Slst March 1874, pursued the occupation of a retail

seller of gauja and sidhi in shops in Calcutta, licensed for

that purpose by the proper Government officers, under certain

Government Regulations ; and be kept the ganja and sidhi in

godowns %lso licensed by the Government In each case it

seems that the license only lasted for a year, terminating on the

SUt March, and might, for sufficient cause, be withdrawn wiUiin

the year# It is illegal store for sale and to sell gauja and
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tidhi elsewhere than in licensed places, and the whole system
,

wt
of these licenses has for its object the security of, and the

greater convenience in collecting, so much of the Government

revenue as arises from the license and excise duties on these Srcrktart or
&TATM

articles. On the 4th March 1874, while the plaintiff was

carrying on his occupation as just mentioned, and the termination

of the license year was approaching, the Superintendent of

Excise for Calcutta put up for public competition the right of

retail s&le of, amongst other excisable articles, ganja and sidhi.

This is the usual mode of distributing the yearly licenses.

The sale notification stated :— The right of retail sale of the

liquors and drugs below specified up to the close of the year

ending 31st March 1875 will be put up to auction at the

Calcutta Collectorate on the 2nd March 1874, and subsequent

days, in the following order A complete list

of all shops for which licenses will be offered is open to general

inspection at the Collectorate, and the number of these shops

will, under no circumstances, be increased during the year,

A list is given below of the shops of each kind to be settled

with in the locality specified. The Superintendent, however,

reserves to himself the right, in case of combination, or for other

cause, to transfer, before settlement, any shop from the locality

specified to some locality in the neighbourhood. The auction

will be held subject to the following conditions
:

(a) that the

Collector does not bind himself to accept the highest bid

;

.
(b) that the settlement with the accepted auction-purchasers will

be contingent on approval by the Police authorities of the

proposed locality of the shop and the character of the applicant

for license
;
(c) that the person accepted as the auction-purchaser

shall deposit at once a sum equal to the license fee payable for

two months, and shall, at the same time, state in writing in

what building his shop will be opened, it being understood that

the above deposit Will be returned to any person whose license

is subsequently refused for Police reasons. Should the license

be granted, one-half of the deposit will be credited as fee for

the first month, and the other half will be retained as security

during eleven months for the continuanoe of the shop, being

credited in the twelfth month as fee for that month.’^
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At this sale the plaintiff was the highest bidder for the

V. bijg '^ere recorded. He also paid the deposit due in respect of
•* £1*6 __

OF these licenses^ amounting to a sum of Rs. 968*

India. What was done subsequently to this in the matter of the

license^ is not made entirely clear by the evidence. But it is

certain that> for reasons which it is not for the moment neces^

sary to enter into, almost immediately afterwards, the Excise

authorities refused passes to the plaintiff for the excisable arti*

cles which constituted his stock-in-trade, and so, in effect,

compelled him to close his godowns and shops. On this state

of facts the plaintiff maintains that the Excise authorities

accepted his bid, and thereby contracted on the part of the

Government to give him licenses for the five shops, and to allow

him to exercise his trade therein for the year commencing with

the Ist of April 1874 ; and that, by their not giving him these

licenses, or at any rate by their forcing him to close his shops

and godowns, a breach of the contract has been committed, for

which he is entitled to seek compensation in the shape of

damages at the hands of Government. And he estimates the

damages at the large sum of Rs. 6,965, including therein

money deposited by him in advance for the licenses, which he

says he never got ; money paid for passes of certain excisable

articles, which were refused to him
; outlay in the manufacture,

and loss on the sale, of ganja, which he had prepared in the

anticipation of getting the contract of license from Government ; .

loss on the ganja, &c., stored in bis godowns ; and loss of profits

of his business.

If, however, the contract and breach, as the plaintiff thus

puts them, be assumed, it seems to me that no action in respect

of them lies against the Government. The matter involved

in them is clearly, I think, not in any degree an undertaking

which might be carried on by private individuals without

sovereign powers. The contract was only part of the adminis-

trative contrivance and arrangement by which the Government

is accustomed to collect the excise duties, and the levying of

the excise duties and o^er portions of the public revenue

certainly could not lawfully be done by private persons not
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delegated by the Bovereign to do bo. On this ground, then, I 1875

tliink the plaintiff’s suit must be dismissed with costs. The ^ _
, . _ ChukdbrDwt

case of P. Chithamharam v. The Collector of Sea Customs (1),

recently decided in the Madras High Court and referred to Srorbtart or

before me, has no bearing upon the matter. For in that case

there was no question about the right to sue the Government

of India. The defendant, though an officer of Government,

was made personally liable to the plaintiff for conduct in his

office so extravagantly ultra vires and tortuous that he could

not be presumed to have acted bona fide.

I am also of opinion that the evidence, which in many respects

is very unsatisfactory and incomplete in this case, fails to estab*

lish any such contract on the part of the Government as that

upon which the plaintiff relies. The acceptance of the bid (if

that, in fact, took place) and the payment of the deposit money

was, 1 think, at most a preliminary contract, by which one term

ofthe intended principal contract was agreed upon, vtr., the price

or license fee at which the shops, if settled at all with the plain-

tiff, were ‘to be settled. In the conditions of sale it was expressly

stipulated that the Superintendent of Excise reserved to himself

the liberty of changing, before the settlement should be actually

made, the shop (or house) in respect to which the settlement was

to be made ; and also that the settlement would be contingent on

approval by the Police authorities of the proposed locality of the

shop and the character of the applicant for license. The case

of delay in effecting the settlement, caused by delay in the issue

of the Police certificate, is also provided for ; and one of the

conditions of the sale was ^^that the person accepted as the

auction-purchaser shall deposit at once a sum equal to the

license fee, payable for two months, and shall, at the same time,

state in writing in what building his shop will be opened, it

being understood that the above deposit will be returned to any

person to whom license is subsequently refused for Police

reasons.” On the whole, it seems to me that the auction license

sale, under these circumstances, merely had the effect of ascer-

taining the principal term in the proposed settlement agreement.

(1) 10 Mad. Jur., 94.



THE INDIAN LAW REPORTS. [VOL. 1.

1876

Cbumokk Dbt

The
Sborrtart of
State for

but that there was no complete contract between the Government

and the auction-purchaser in the matter until the
. settlement of

some specific house was actually effected. The proceedings, so

far as they had gone, would no doubt lead the auction-purchaser

to expect that the Government would, in the event of the

requisite Police certificate being procured, within reasonable

time settle with him for the proposed house at the auction price,

unless the Excise Department should substitute another house for

it. But there was no binding agreement on this point. It was

not tlie case of an agreement for a settlement to be followed by a

settlement. The proceedings were negotiatory in their charac-

ter, leading up to the settlement. In the other view the

plaintiff must have also, on his part, bound himself to take,

instead of the house proposed by himself, any house which the

Excise Superintendent might select, and this I do not think

that cither party contemplated.

Thus, if the action were maintainable against the Government,

the main ground upon which the plaintiff bases his claim fails

him; for inasmuch as, in my opinion of the facts, the Govern-

ment did not contract to settle with him for the five houses, or

to license his shops, he has no title to compensation for the con-

sequences of its omitting to do so. And I may add that the

greater part of the expenditure and loss which the plaintiff

sought to connect with the supposed contract, and to make con-

sequent on its breach, was not fairly attributable to it.

Besides complaining of the breach of contract which he

supposes was effected by the auction-sale, and claiming com-

pensation for the consequential loss thereby accruing to him, the

plaintiff says also that the Excise authorities, by refusing to give

him passes, caused a large quantity of ganja to be detained in

his godowns when he desired to remove it, or to sell it ; and

also prevented him from obtaining certain opium and sidhi, for

which he had paid the duty. The facts of this part of the case

are very vaguely given in the plaint, and the evidence does not

make the matter clearer. So far as I can perceive, the plaintiff

did eventually get the opium and sidhi for which he paid the '

duty, although passes for these articles were, in the first instance,

refused. And no obstacle was placed in the way of his realising
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the ganja which was stored in his godown at the time of his ^876

failure to obtain the retail license, other than
'^'’^^^ChonderDry

involved in the fact of his having no retail shop of his own to

sell it in. But had it been otherwise on these points, the Securtary of

Government, for the reasons already given, could not have been India.

made responsible in a suit for the refusal of the passes.

The conclusion at which I have arrived on the whole of the

case is shortly as follows: that this is not a suit brought

atyainst an officer of Government, or a public servant, to enforce
o

a personal liability incurred by him by reason of his conduct

in the discharge of his duty, but is a suit against the Govern-

ment itself in respect to an alleged contract made, and for acts

done in the exercise of sovereign powers, and is, therefore, not

maintainable. If, however, it be assumed that the suit is main-

tainable, then I am also of opinion that the only part of the

plaintiff’s claim which is made out by the evidence is the claim

to be repaid the amount of money deposited by him in respect

of the licenses which were not furnished him. But here it Is

said on the part of the Government, that although the plaintiff

was not, in fact, settled with in respect of the five shops in

pursuance, and as the result, of the public license sale, yet he

was allowed to and did carry on his trade in three of these

shops from the 1st to the 15th April; and tliat on the 21st

May the plaintiff was served with a formal notice by the Excise

Superintendent, under s. 10 of Act XI of 1849, that thn

licenses for the sliops held by him would be withdrawn at the

end of a month from that date ;
and was at tlie same time

informed that passes would be issued to him for the importation

of excisable articles into his ^laid shops during the said period

of one month. And it is further alleged that during this month

the plaintiff did, in fact, import into his shops cerlaia specified

excisable articles. On this state of facts, it is maintabued on

the part of Government that the Rs. 968, deposited by the

plaintiff under the conditions of the auction-sale of 4th March,

(and no other deposit is admitted), were applicable, in the first

place, to discharge license fees due from the plaintiff to the

Government for his shops, (on what footing is not said) for the

period of a mouth, from 21st May to*2l8t June, amounting to
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Bs. 484, aad that the remainder only, viz.. Be. 484, was really

due from the Government to the plaintiff. • • • * •

The result of the evidence, on the whole, ie, in my opinion,

AMBBTABTovgupposine the suit to be one maintainable against the Govern-

meuty that the plaintiff ought to be repaid the money which he

deposited as an advance for license fees, but that he has totally

failed to make out any ground upon which he could claim dam-

ages from the Government. 1 have already said that in the

view I have taken^ 1 must dismiss this suit with costs^ but I

thought it right to give the conclusion at which I have arrived

upon the evidence before the Court. The Government was, no

doubt, rightly advised to meet this suit in every possible way :

but Z should suppose that, if the facts of the case are such as

they have been made to appear to me by the evidence, the

plaintiff would recover back his deposit money on making a

proper petition for that purpose to the Government of India,

—

a petition which, if not, strictly speaking, a petition of right,

would be of the nature of a petition of right. It probably is

the case that persons with whom the Excise authorities have to

deal in matters of this kind are not over-scrupulous, and that

the Government has always to be watchful, lest it be defrauded

by smuggling practices, such as those wiiich have been attri-

buted to the plaiutiff in this suit. But to keep money, which

the Excise authorities themselves had invited the plaiutiff to

place in their hands on the faith of getting licenses, against an

old claim for unpaid revenue, such as that which has been set

up in this case, savours itself, I think, if I may venture to say

BO, somewhat of that very unscrupulousness against which the

Excise authorities have to guard. The plaintiff ought, at least,

to have been warned before he deposited his money that he was

doing it at his own risk, because the Government intended to

exercise pressure to keep it against the Burranagore claim ; and

I feel sure the authorities could never have intended to take up

a course of this kind. I need hardly add that I may be mis-

taken with regard to the true facts of the case. I can only

judge by the evidence which has been put before me, and thi^t

evidence is very meagre and unsatisfactory on both sides.

The suit must be dismi^ed with costs on scale No. 2.



CALCUTTA SERIES. 21VOL. L]

From this decision the plaintiff appealed. 1875

Kobin

Mr. Wood for the appellant Chumdbr

Thk

The Advocate^ General^ offg. (Mr. Paul)^ and the Standing

Counsel, oflfg. (Mr. Phillips) for the respondent.

Mr. • ^ood contended that the suit was maintainable against

the Government. It was brought in respect of matters for

which a claim could have been enforced against the East India

Company before the passing of 21 & 22 Viet, c. 106. S. 65

of that Act provides that all such remedies and proceed-

ings as any person might have against the Company might

be enforced and taken against the Secretary of State for India

in Council, and he was liable to be sued in the same

manner as the East India Company. By virtue of 53 Geo. Ill,

c. 155, BS. 35, 59, and 60, read in connexion with 3 & 4

Will. IV, c. 85, ss. 2, 9, and 10, the East India Company was

directly interested in the territorial revenue of India, and by

8. 59 of the former Statute were liable out of the capital stock

and assets of the Company to satisfy any judgment that might

be obtained against them. The causes of action in this suit

were for debt and liabilities lawfully incurred under a contract

made with the officers of Government, for which a suit could

have been maintained against the East India Company under

the above Statutes.

This was not a matter of revenue, nor an act done in the

exercise of sovereign power; it was in the nature of a contract

made with the Government as having a trading monopoly in

opium; and the plaintiff says, th^ defendant, representing the

Government, has committed a breach of the contract by not giv-

ing him the license; see P. (Jhithambaram v. The Collector of

Sea Customs (1), where it was held that the Letters Patent of

the Madras High Court did not preclude such an action being

brought. The provision of 21 Geo. Ill, c. 70, s. 8, taking

away the jurisdiction of the Supreme Court in matters of

revenue^ was virtually repealed by 53 Geo. 111^ c. 155, ss.

(1) 10 Madi Jur.,
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1876 and 99, which Statute was" confirmed by 3 & 4 Will. IV,

Nobjm c, g5 g. 10. f TAe Advocate- General.—Ss. 98 and 99 of the

former Statute are repealed by Act XIV of 1870.] Act XIV
)Kof 1870 contains a provision that the Act shall not affect

lATKKoii
principle or rule of law, or established jurisdiction, or

custom, notwithstanding it may be affirmed or recognised

by any enactment by the Act repealed ; so that the rule

of law laid down in cases decided on these sections, 98 and 99,

would not be affected, and would still apply. It is sub-

mitted moreover that they are re-enacted by 3 & 4 Will. IV,

c. 85, ss. 9 and 10, and those sections have not been

repealed; see the cases of ilioofiaZrt?/ v. Morton (1) and Ram*

chvnd Ursamul v. Glass (2). The former case was a suit

filed by a person who had been dispossessed by the Company

of a lease granted to him to supply Madras with tobacco
; and

a demurrer to the bill was overruled. The second case was

one of trespass for the seizure of opium, and the plea was
’ taken that the Supreme Court had no jurisdiction as the matter

related to revenue, but it was overruled; and it was said the

Court had jurisdiction generally under 53 Geo. Ill, c. 155,

8, 98, for illegal acts committed under revenue regulations at

the Presidency.

This is not arevenue matter within the meaning of 21 Geo. Ill,

c. 70, s, 8, so as to take away the jurisdiction of this Court to

maintain the suit. The connexion of the matter with the revenue

must be immediate

—

Vencata Hunga Pillay v. East India

Company (3). [Gartii, C.J.—Can you say the money which

was the actual fee for the license was not part of the revenue ?

It was paid and received as ai# excise fee.] It would not become

revenue until the license was granted: it was merely a deposit

of money for a certain purpose, which was never fulfilled: the

license never having been granted, the money never became

part of the revenue. The grant of the license was a condition

precedent to the deposit becoming the fee for it : the Collector

being merely in the position of a stake-holder until an event

should happen, which never did happen. It is submitted further

(1)1 Br. Cli. Ca., 469. (2) Per. Or. Cas., 360.

• (3) 1 Mad. Notes of Cas., 163.
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that the word revenue” in 21 Geo. Ill, c. 70, s. 8 , means only

land revenue. In Ramchund Ursamul v. Glass ( 1 ), it is said ^
1 . .

Chdndkr

that 53 Geo. Ill, c. 155, was the first Statute which made provi- w,
* Thk

sion with respect to customs duties. In the case of Audhiir Sbcrktauy or

Chandra Shaw (2), whicli was an application for a mandamus to India?**

compel the Board of Revenue to pass rules relating to license

fees, the Court refused the application on other grounds than that

of want of jurisdiction ;
se" also Government of Romhay v. Desai

Kullianrai Hakoomutrai (3). [Gautii, C.J.—The point was not

taken in that case.] It might have have been taken and was not*

There is nothing whatever to entitle the Government to retain

the money.

In the jP. §" O. Company v. The Secretary of Statefor Lidia

in Council (4), the plaintiffs were held entitled to recover against

the Government damages sustained in consequence of the negli-

gence of workmen employed by the Government. [Macpher-

SON, J.—That decision avoids the point now in question. It is

exjiressly limited by the case stated to cases where the Government

is acting as any private individual might act; see pp. 172, 173.]

That case shows that it is not a matter of revenue merely because

any damages which might be recovered would have to be paid out

of the revenues of India. That case too distinguishes the case

of Lane v. Cotton (5), where it was held that a public officer

is not responsible for the default of servants under him. Here

the plaintiff lias no remedy except this action ; there is nothing

here in the nature of a proceeding by petition of right as might

be taken in England.

Counsel for the respondent were not called upon.

The judgment of the Court was delivered by

Garth, C.J.—This was a suit brought by the plaintiff, who,

for some years previously to March 1874, appears to have been

a retail dealer in sidbi and other excisable articles at Calcutta,

against the Secretary of State for India in Council ; and the

(1) Per. Or. Cas., 360. (4) Bourke’s Rep., Pt, vii, 166.

(2) 11 B. L. R., 250. (5) 1 Lord llaym., 646.

(3) 14 Moore’s I. A., 551.
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1878 object of the suit was to establish certain claims against the

Crumdsu D»r
Ciovofnioent of India, the nature of which was not very clearly

O' defined either in the plaintiflT’s statement or in the evidence.
Tric

*

>F It is unnecessary however, in the view which we have taken of
TATK FOlt

isoiA. the case, to enter into all the circumstances, which have been so

carefully considered and commented on by the learned Judge

in the Court below. Suffice it to say that, in substance, the

plaintiff puts his claim in this way ;—He says—At the public

auction, which was held by the Government officer on the 4th of

March 1874, of licenses to sell certain excisable liquors and

drugs, I became the highest bidder for the right to sell such

liquors and drugs at five different shops at Calcutta ; I paid the

deposit upon my purchase, and did all that was necessary to

entitle me to the licenses. I demanded these licenses from the

Government officials, and I failed to obtain them. Furthermore
9

I paid the duties upon certain excisable articles of the same

character which I kept in my godowns; but, notwithstanding

this payment, I could not obtain from the Government officers

the necessary papers to enable me to obtain these articles. The
consequence was, that I was obliged to close my shops. I

sustained heavy damages upon the resale of goods, as well as in

other ways, entirely through the wrongful acts and default of the
'

Excise officials
;
and I am therefore entitled in the first place

to be compensated for all the damage which I have thus sustained,

or, failing that, I am at least entitled to have the deposit which

1 paid on the purchase of the licenses returned to me.

This being the nature of the plaintiff’s claim, the first and

main question which, arises, and the only one which it is really

necessary for us to decide, is, is this a claim which, even asstiming

tlie plaintiff to be right upon the merits, he can legally enforce

by suit against the Government of India? Because when he

sues the Secretary of State for India in Council, he sues him

of course as representiug the Government. He relies for that

purpose upon the provisions of the Act which has been so fre-

quently referred to, the 21 & 22 Yict., c. 106, under which the

possesdon and government of the British territories in India
n

were transferred from Uie East India Company to the Crown; by

the 65tfa section of which Statute it was provided that the
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Secretary of State ia Council might be sued as a body corpo- 1876

rate, and that all persons might have and take the same reme- „ NoBiit
JK^RY

dies and proceedings agaist him in that capacity, as they might
ic

have had and taken before the Act passed against the East Srcurtart ov

India Company. Then comes the question, whether taking the ^India?*

plaintiffs claim to be as he states it himself, was it, or was it not,

such a claim as could have been enforced before the Act against

the East India Company ? In order to decide this question, it

will suffice to refer to one authority, upon which the learned

counsel for the plaintiff mainly relied in his argument, and which

explains and distinguishes in the clearest manner those claims

which could and those which could not have been enforced

against the East India Company before the Act. I allude to

the case of the P, §• O. Company v. The Secretary of Statefor

India in Cquncil (1).

It was a suit brought by the plaintiffs for damage done to

one of their horses through the negligence ofsoq^e men employed

at one of the Government dockyards, which dockyard was car-

ried on by the Government in the same way, and for the same

purposes, as any private firm or company might have carried

on a similar business. It was tried by Macpherson, J., sitting

at that time as the First Judge of the Small Cause Court, and

the question of the defendant’s liability was referred by him

to the Supreme Court as a point of law. The case was heard

by Sir Barnes Peacock and two other Judges of the Supreme

Court, and resulted in a most learned and elaborate judgment,

in which, after going very fully into the provisions of the Statute,

and examining all the authorities with great care, the Court

decided that the Government of India were responsible to the

plaintifis in that suit upon the express ground that the negli-

gence complained of was an act done by their servants in

carrying on the ordinary business of ship-builders (unconnected

altogether with the exercise of sovereign powers), and which

any firm or individual might have carried on for the same

purposes.

It was held that, because the East India Company would

have been liable in such a case before the Act, the Government

(1) Bourke'f Rep., Pt. ni, 167.

4
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of India was equally liable after the Act came into operation ;

and the distinction was very carefully drawn between acts done

by the JEast India Company in their private capacity and acts

done by them in the exercise of those sovereign powers, which

were entrusted to them by the Crown for purposes of govern-

ment* ** There is a great and clear distinction” (says Sir

Barnes Peacock) ‘‘ between acts done in the exercise of what

are usually termed sovereign powers and acts done in the

conduct of undertakings which might be carried on by private

individuals without having such powers delegated to them.”

(He cites Moodalay v. The East India Company and Moodalay

V. Morton (1) relied on by Mr. Wood, and Lord Kenyon’s

observations upon that case), and then Sir Barnes Peacock

goes on to say :— But where an act is done or a contract

entered into in the exercise of powers usually called sovereign

powers, by which we mean powers which cannot be lawfully

exercised except by a sovereign or private individual delegated

a sovereign to exercise them, no action will lie.”

Bearing in mind this very important principle, with which we
entirely agree, let us see whether the claim of the plaintiff is

one which could possibly be enforced against the Government of

India.

The persons who are said to liave been guilty of the acts and

default of which he complains, are the officers employed in that

department of the Government service which relates to the

imposition and collection of tlie excise duties. The ground of

the complaint is that those offic,ers have been guilty of various

breaches of duty in not fulfilling obligations to the plaintiff

which they were bound to fulfil in that capacity,

Now it is impossible to doubt for a moment that the laws

which are made in this or any other country for the taxation of

the subject by the imposition of customs and duties, are laws

which can only be made or enforced in the exercise of sovereign

powers properly so called ; and these sales, at which the plaintiff

contends that he purchased the rights on which he claims, only

constitute a portion of the machinery and arrangements by which

the imposition and collection of the Excise duties are regulated in

(1) \ Br. Ch. C«., 460.
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this country. His claim is therefore clearly one of thOsS which iB75

cannot be enforced against the Government of India. In this ^
Nobin

, ,
®

^ ^
Cbundbr Dky

view of the case, it is unnecessary to enter into the considera-

tion of several other points which were pressed upon us by Mr, Sboubtary of

Wood in the course of his argument ; as for instance, whether i»dia.

the word revenue ” as used iu particular Acts meant merely

land revenue, or was used in a more extended sense; whe-

ther the cross-claim that was made against the plaintiff by the

Government officers was or was not well-founded ; and generally

whether, assuming the plaintiff to have been iu a position to sue,

ke would have been entitled to enforce his claim upon the

merits.

We decide this case upon the broad and intelligible ground

which I have already mentioned, and which was very clearly

explained by Phear, J., in the Court below.

The appeal will be dismissed with costs on scale No. 2.

Appeal dismissed.

Attorney for the appellant : Mr, W, Linton.

Attorney for the defendant : The Government Solicitor, Mr.

Sanderson.

FULL BENCH RULING.

Before Mr, Justice Macpherson^ Officiating Chief Justice, Mr. Justice

Jackson, Mr. Justice Pontifex, Mr. Justice Birch, and Mr. Justice Morris.

RAJKISHORE LAIIOORY (Defendant) p. GOBIND CHUNDER
LAHOOUY (Plaintiff). June 18 .

KAMMONEY DOSSEB and anothee ((Defendants) v, GOBIND
CHUNDER LAIIOORY (Plaintiff).*

Hindu Law—Inheritance—Brothers of the whole hlood and of the half Hood.

By the Hindu law current in Bengal a brother of the whole hlood succeeds

in the case of an undivided immoveable estate in preference to a brother of

the half blood.

* Regular Appeals, Nos. 241 and 265 of 1873, against a decree df the

j^t Subordinate Judge of Hooghly, dated the Vth July 1878.
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The plaintiff in this case, claiming to be sole heir* of his

deceased uterine brother Bhagwan Chunder Lahoorj, sued to

recover the latter’s estate. The defendants were the plaintiff’s

half-brother, Bajkishore Lahoory, and two ladies, named Hurro

Soondery and Luckhinarainee Dossee, who had purchased a por-

tion of the property from Bajkishore.

The plaintiff alleged that his father died leaving the defend-

ant Bajkishore, the deceased Bhagwan Chunder, Gopal

Chunder, a grandson by another son, and the plaintiff his heirs

;

that Bhagwan Chunder, Gopal Chunder, and the plaintiff were

then minors, and that his father’s estate came into the hands of

Bajkishore, with whom they lived in commensality ; that Bhag-

wan Chunder died unmarried
; that after his death, namely in

1270, the plaintiff and Bajkishore separated, and that Bajkishore

gave the plaintiff a list of the properties belonging to the joint

estate, and at the same time persuaded the plaintiff that he was

entitled only to a moiety of Bhagwan Chunder’s share; and

that he had since discovered that Bajkishore, while in possession

of the joint estate as kurta, had purchased with the joint funds

certain properties not included in the list.

The defendant Bajkishore, in his written statement, alleged

that the plaintiff separated from him on coming of age and

received a 6-anna share of all joint and ancestral property ; and

that on 22nd Pous 1270 (5th January 1864) he executed an

ikrarnaraa relinquishing all further claims against Bajkishore

in respect of these properties. He also stated that the pur-

chased properties mentioned by the plaintiff were purchased by

himself with his own funds.

The defendants Hurro Soondery and Luckhinarainee contended

that Bajkishore was exclusively in possession at the time they

purchased, and that they had been in possession for twelve years

since tlieir purchase.

The Subordinate Judge found that the properties claimed by

the plaintiff as having been purchased with joint funds had been

purchased by Bajkishore while he was manager and guardian,

and that he had not proved that he had purchased them with

his own money. He was also of opinion that the ikramama, by

which the plaintiff had agreed to take 6 annas instead of
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8 annas of tho whole property as his proper share^ was not bind-

ing on him^ as it was executed immediately before or after

attaining his majority. He further found that Hurro Soondery

and Luckhinarainee knew Bajkishore was a member of a joint

family, and that they were not hon& Jide purchasers without

notice. He accordingly decreed the plaintiffs claim.

Separate appeals were preferred from this decision by Eaj-

kishore and the representatives of the purchasers. These appeals

were heard together before Jackson and McDonell, JJ. It was

contended on behalf of the defendant Bajkishore, that the plaintiff

was not entitled to the share of his deceased uterine brother to

the exclusion of Bajkishore the half brother, as the family and

estate were undivided at the time of Bhagwan Chunder’s death.

This question was referred to a Full Bench with the following

remarks :

—
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Jackson, J. (after shortly stating and confirming the judg-

ment of the Court below on the facts, continued) :—There

remains the point of Hindu law whether plaintiff is entitled

solely to succeed to the share of his uterine brother, or whether

Bajkishore, being a brother of the half blood, should succeed

jointly and equally with him. On the side of the defendant

there are several cases, Tiluch Chunder Roy v. Ram Luckhee

Dossee (1), Kylash Chunder Sircar v. Gooroo Churn Sircar (2),

and Shih Narain Bose v. Ram Nidhee Bose (3), in all of which

it has been held on the authority of my colleagues, Kemp
and Glover, JJ., and the late Elphinstone Jackson, J., that

in the case of undivided immoveable property all brothers,

whether of the whole blood or half blood, succeed alike. Some
of the decisions referred to go even further. We are, as at

present advised, unable fully to concur in this view of the

Hindu law. The Dayakrama Sangraha, Chap, i, s. 7, vv. 1 to 5,

appears unequivocally to favor the contention of the plaintiff.

Cl. 5 is to the effect that, where uterine and half brothers

compete, and both were associated with the deceased, the asso-

ciated whole brother exclusively fakes the inheritance, for in this

(1)

2 W. R., 41.

(2)

8 W. B., 43.

(3)

9 W. E., 87.
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case he possesses a double title (namely, his being uterine and

also associated) in conformity with the text,” which follows.

Then in the Dayatatwa of Kaghu Nandana, Chap, xi, para. 30

(p. 67), the prior claim of the uterine brother is unequivocally

stated, and the ground of it is also stated, viz,, that, whereas the

former, that is the uterine brother, offers oblation cakes to six

ancestors, the latter, that is the half brother, only offers to three.

On the other side it is contended that the Dayabhaga is in

favor of the defendant. Chap, xi, s. 5, paras. 34, 35, and 36

(these sections apparently qualify the dicta in vv. 9 and 10) is

referred to. V. 35 says This rule shall hold good in

regard to the immoveable estate. This rule is relative to divided

immoveables. For, immediately after treating of such property,

Yoma says^—^ The whole of the undivided immoveable estate

appertains to all the brethren; but divided immoveables must on

no account be taken by the half brother/” A good deal of

light is thrown upon this passage by the comment in Cole-

brool^’s Digest, Vol. iv of the Calcutta edition of 1798, p. 218,

text 431. Tlie author of the Digest there, after setting out the

text of Yama, which is referred to in the Dayabhaga, says

—

‘^If any immoveable property of divided heirs, common to

brotliers by different mothers, have remained undivided, being

held in coparcenary, the half brothers shall have equal shares

with the rest, but the uterine brother has the sole right to divided

property, moveable or immoveable.” Our attention is drawn

to this by a note in Baboo Shama Chum Sircar’s Vyavastha

Darpana, 2nd edit, p. 1057, in which, commenting upon the

decision in Tiluch Chunder Roy v. Ram Luckhee Dossee (1),

he adverts to the interpretation in Colebrooke’s Digest, and indi-

cates his opinion that the text in question and the note upon it

seem to establish the position, that where brothers being divided

as to a greater or less portion of their estate leave a certain por-

tion in joint possession, that is to say, where such portion has

remained undivided, then by the intention and consent of the

brothers that undivided portion is subject to the succession of

all the brothers, whether of uterine or of half blood, but that

\l) 2 W. R., 41.
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th€ text in question does not imply a right of brothers of the

half blood to share equally with uterine brothers^ where the

whole estate has been undivided. We observe that the view of

the Hindu law on this pointy which is thus suggested^ and which

is founded on the Payakrama Sangraha and the Dayatatwa, is

that adopted by Mr. Cowell in his lectures on the Hindu Law

—

Lectures of 1871, pp. 141 and 142. Being therefore doubtful

whether the rulings on this point which are cited can be Sup-

ported, we think that the matter, which is one of considerable

importance to the Hindu community, ought to be decided by a

Full Bench of this Court.

Baboo Hem Chunder Banerjee for the appellants.—By the

Hindu law the half brother and the whole brother succeed

together. This is the elFect of vv. 34 to 38 of Chap, xi, s. 5 of

the Dayabhaga read together. The Dayatatwa of Raghu
Nandana is not a work of great authority, and where it

is opposed to the Dayabhaga, the latter must be preferred.
n

It is submitted, however, that on the present question there

is no conflict between the two works. The passage from

the Dayatatwa referred to by Jackson, J., (Chap, xi, v. 30),

is as follows:—" Hence of a uterine brother and one born

of the step-mother, though they are sprung from the same

father, the uterine brother alone succeeds, but not the step-

brother ; because the former presents oblations to six ancestors,

which the deceased was bound to offer, but the latter offer

oblations to the three paternal ancestors only.” But this refers to

the class of cases contemplated in v. 34, as appears from v. 37,

which says:—^'Undivided immoveable property goes to all

(brothers). But never should separated immoveable estate be

taken by half brothers. ^ All,’ that is, all the whole and half

brothers.” See also vv. 54, 55, and 56. The Dayakrama

Sangraha, no doubt, supports the contention of the other side

;

see Chap, i, s. 7 : but the author does not consider the text of

Yama, that undivided immoveable property goes to all the

brothers of the whole as well as of the half blood. Baboo

Shama Chum Sircar in his Vyavastha Darpana (2nd edit*),

p. 203, says ; — If there be no uterine brother, the half
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brothers are entitled to inherit. But the whole and half brothers

are equally entitled to an undivided immoveable estate.” In a

note on p. 1057 he draws a distinction between the case of the

whole property being undivided and the case where a portion has

been divided and a portion left undivided, apd goes on to state

that the Dayabhaga says nothing about the divided and undi-

vided estate : but in this he is wrong. Mr. Cowell, in his Lec-

tures on Hindu Law, 1871, at p. 143, says:— When however the

brethren hold undivided immoveable estate, in that case, on the

death of one of them without nearer heirs, the others divide his

share irrespective of difference of blood and he cites the text

of Yama on which the decision in Tiluch Chunder Roy v. Ram
Luclihee Dossee (1 )

is based. The law, as far as the decided cases

are concerned, is in my favor. Besides the case just cited there

are the two others

—

Kylash Chunder Sircar v. Gooroo Churn

Sircar {2) anA Shib Narain Bose v. Ram Nidhee Bose (3). The

first two cases cited are based upon 2 Macnaghten’s Hindu

Law, p. 66.

Baboo Bama Churn Banerjee for the respondent. — The

question has been complicated only by the text of Yama. The

rules of inheritance are founded upon considerations of spiritual

benefit conferred upon the deceased by the offering of oblations

—

Guru Gohind Shaha Mandal v. Anand Lai Chose Mazumdar (4).

The brother of the whole blood oflFers three cakes to the

ancestors of the deceased on the father’s side, and three on the

mother’s, whereas the brother of the half blood offers three cakes

to the paternal ancestors only, his brother being of a different

family ; see the Dayabhaga, Chap, xi, s. 5, v. 12. Y. 9 says

—

that if there be no brother of the whole blood, then the half

brother takes. A’ distinction is made in cases of a reunion of the

brothers. The reason of that is that the authors are partial to a

reunion. TheDayakrama Sangraha, Chap.i, s. 7, t. 1, says

—

** On failure of the mother, the succession goes to the uterine or

wliole brother, who offers three funeral oblations to the father.

(1) 2 W. R., 4U

(«) 3 W. B., 48.

(8) 9 W. R., 87.

(4) 5 B. L. R., 15.
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gnmdfatber^ and great-grandfather of the deceased owner in

which he participates ;
” and the 2nd verse goes on— If there

be no uterine or whole brother^ the half brothers of the same

class with the deceased are entitled^’’ &c. According to the

Dayatatwa also the whole brother is preferred to the half brother,

and for the same reason, viz.y that he offers six oblations, while

the latter offers only three.

The names of the parties to the case in 2 Macnaghten, p. 66,

upon which the cases of Tiluck Chunder Boy v. Bam Luckhee

Dossee (1) and Kylash Chunder Sircar v. Gooroo Churn Sircar (2)

are based, are not given. Shama Churn says, it was an up-

country case, and if so, it must have been under the Mitakshara

law ; see the note at p. 1057 of the Yyavastha Darpana.

Baboo Hem Chunder Banerjee in reply.—The principle of

spiritual benefit conferred may be adopted as^a guide when the

text writers do not name the persons entitled to succeed, but

not when the heirs are named.

Cur. adv. vult.

The opinion of the Full Bench was delivered by

Macphbrson, J.—The answer to this question depends

upon the construction to be put on the Dayabhaga of Jimuta-

vahana, the founder of the. Bengal school. The other author-

ities current in Bengal are all of them based on the Dayabhaga,

and such differences as exist between them and the Dayabhaga

scarcely ever involve conflicts of principle. According to the

Dayabhaga, the whole theory of inheritance is founded on the

principle of spiritual benefit conferred : and it is by that prin-

ciple that questions relating to inheritance must be tested and

determined (see the judgment of the Full Bench in Guru Gobind

Shaha Mandal v. Anand Lai Ghose Mazumdar (3) ), the

question now before us being no exception to this general rule.

It appears to me that the Dayabhaga (with the exception of

one clause. Chap, xi, s. 5, cl. 35, to which I shall presently

(2) 3 W. B., 43.

(3) S B. L. E., I5f
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refer at length) clearly shows that, where there has been no

separation, uterine brothers take to the exclusion of half

brothers. The diflSculty which has been felt has arisen out of

this cl. 35, and an erroneous idea that it and certain other

propositions laid down as applicable to brothers in cases where

there has been a partial partition, or a separation and subsequent

reunion, are applicable to cases in which there has been no

partition.

There is no possible question as to the superiority of the

whole brother over the half brother as regards conferring spiri-

tual benefits. For, whereas the whole brother presents six

oblations to the ancestors of the deceased (three on the father’s

side, and three on the mother’s side), the half brother presents

three only, viz,y three on the father’s side ; see Dayabhaga^

Chap, xi, 8. 5, els, 3 afid 12. So far therefore as concerns the

principle whicli is the foundation of the whole law of inheritance

in Bengal, the brother of the whole blood must inherit in

preference to the brother of the half blood.

The rights of brothers as regards succession are discussed

and declared in the Dayabhaga, Chap, xi, s. 5. Much that is

to be found in this section is merely vague discussion. But it

is generally easy to say what is authoritative, and what is not

;

and the whole section (excluding cl. 35, which is reserved for

special consideration) may be summed up thus:—Cls. 1 to 8

show that, failing the mother, brothers inherit to the exclusion

of brothers’ sons (owing to the inferiority of the latter in the

raster of oblations) ; in cls. 9, 11, and 12, it is laid down

broadly that the brother of the whole blood takes before the

brother of the half blood,—the latter being expressly placed

fs, 12) between the whole brother and the nephew or

brother’s son : and the rest of the section, cls. 10 and 13 to 39

(with the possible exception of cl. 35) are devoted to an argu-

ment as to what happens where there have been partition and

reunion, whole or partial. From cl. 13 to the end there is

not a word (unless in cl. 35) which touches a simple case

Buocession where there never has been a partition at all. Tbe
* conclusion arrived at as the result of the discussion as to wba^

to happen where there have been partition and subsequent
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reunioxi, &a, is, that if there has been a partition, and there are

whole brothers and half brothers, the whole brothers take alone

if there has been no reunion ; but a half brother, who has

become reunited with the deceased, will share equally with a

whole brother of the deceased, who has not become reunited.

The reunion in fact is considered as advancing the half brother

to a position better than that which he would otherwise have

occupied, the reunion being treated as equal to blood—a result

which of itself shows that the original position of the half

brother was according to Hindu lavf inferior to that of the

whole brother.

Besides, the distinct declarations contained in this s.

there are indications in other parts of the Dayabhaga of the

writer’s opinion that the brother of the whole blood was superior
I

to him of the half blood. For example, in Chap, xi, s. 1

,

which treats of *^the widow’s right of succession,” uterine

brothers are mentioned in els. 2 and 3 as near heirs : and in

cl. 17, a text of Devala is quoted, which expressly gives priority

to the whole brother over the half brother. The matter there

under discussion is the position of the widow, and the brothers

are only incidentally named. But in the discussion it never

seems to have occurred to the commentator that there was any

tiling unnatural or wrong in classing the half brother separately

from and after him of the whole blood ; while in els. 2 and 3

the use of the word uterine” indicates the existence of some

distinction between those who were uterine and those who were

not.

The Dayabhaga, Chap, xi, s. 6, deals with the nephew’s

right of succession.” Here it is expressly and unequivocally

laid down that the succession devolves first on the son of the

whole brother, and if there be none, on the son of the half

brother. And the intelligible and natural reason given is that

the son of the half brother, being a giver of oblations to the

father of the late proprietor, together with his own grandmother

(to the exclusion of the mother of the deceased proprietor), is

inferior to the son of the whole brother, who gives oblations to

the grandfather in conjunction with the mother of the deceased

(oL 2).
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We thufl have it that—

•

(a), applying the principle which is the basis of the whole

scheme of inheritance propounded in the Dayabhaga, the whole

brother undoubtedly succeeds in preference to the half brother

:

(J) in the Dayabhaga, s. 5, els. 9, 11, and 12, it is expressly

said that the whole brother succeeds before the half brother

;

and elsewhere there are indications that the commentator

accepted as a fact the superiority of the whole blood

;

(c) the son of a whole brother is expressly declared to rank

before the son of a half brother ; and the principle upon which

this is declared applies equally to the case of brothers and half

brothers

:

(d) when there has been a separation, a half brother, who

becomes reunited, gains by the reunion a better position than

he otherwise would have had, and is brought up to the level of

a whole brother who has not become reunited,—which proves

that the original position of the half brother was inferior to that

of the whole.

There remains cl. 35, and the difficulties which it creates.

After much discussion as to separation and reunion, &c,, it

is said in cl. 34 ;— Therefore, if whole brothers and half

brothers only (not reunited brothers of either description) be

the claimants, the succession devolves exclusively on the whole

brothers. Accordingly, Vrihat Menu says :—^ If a son of the

same mother survive, the son of her rival shall not take her wealth.

This rule shall hold good in regard to the immoveable estate.

But on failure of heirs, the half brother may take the heritage.’”

Then comes ol. 35, where, with reference to the declara-

tion just quoted, this rule shall hold good in regard to the

immoveable estate,” it is remarked :— This rule is relative to

divided immoveables. For, immediately after treating of such

property, Yama says :—^ The whole of the undivided immoveable

estate appertains to all the brethren : but divided immoveables

must on no account be taken by the half brother.’” In cl. 36

the commentator proceeds to analyse this text of Yama,

thus :— * All the brethren,’ whether of the whole or of the half

blood. But among whole brothers, if one be reunited after

BeparaUon, the estate belongs to him. If an nnassooiated whole
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brother and reunited half brother exist, it devolves on both of
\

them. If there be only half brothers^ It is to be

observed^—and I think it is shown by oL 36 that this is so^

—

that in the Dayabhaga itself this text of Yama is introduced

only as being connected with the matter under discussionj viz.,

the succession in cases of separation with or without reunion^

&0., and there really is nothing to lead to the supposition that

it was referred to save as bearing on that matter^ or that in

quoting it in cl. 35 there was any intention of contradicting

or throwing doubt on the law as already distinctly propounded

by the writer himself in the earlier portion of s. 5.

In the Dayatatwa of Kaghu Nandana (written in the begin-

ning of the sixteenth century)^ which is based on and closely

follows the Dayabhaga, it is laid down expressly (Chap, xi,

els. 29 and 30) that the brother of the whole blood takes

before him of the half. The commentator then proceeds in

els. 31 to 56 to treat of what occurs in cases of partition and

reunions, &c. In the course of this discussion he brings in the

text of Yama (very much as it is brought in in the Dayabhaga)
in connexion with Yajnavalkya’s observation (set out in cl. 32)

that A reunited brother shall keep the share of his co-

heir who is deceased ; or shall deliver it to his issue. But a

uterine brother shall thus retain or deliver the allotment of his

uterine brother. 2, A half brother^ however, being again asso-

ciated, may take the heritage : not a half brother (who is not

reunited) : or (a uterine brother), though not associated, may
obtain the property, and not the son of a different mother who
is reunited.” Discussing this clause (which I give at length

merely to show how entirely it referred to cases of separation

and reunion, &c.) in els. 33 to 35, he in cl. 36 says:— The
passage ' but a uterine brother shall thus retain or deliver the

allotment of his uterine brother’ (s. 32) is to be explained

in the same way then he continues in cl. 37 On this a

special rule is propounded by Yama :—
^ Undivided immoveable

property goes to all (the brothers). But never should separated

immoveable estate be taken by half brothers.’ ^ All,’ that is, all

the whole and half brothers. The inference which is deduced

from the sense of this text is that, uxclosive of immoveable
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property, every thing, whether divided or undivided, appertains

to the uterine brother alone.” Then cl. 38 deals with a

question of reunion.

So that here, as in the Dayabhaga itself, the text of Yama
is introduced only incidentally in the course of a discussion as

to cases where there has been a separation, &o.

It is not easy now to interpret a text like this of Yama stand-

ing by itself and apart from the context in which it was origin-

ally placed by its author. What that context was, we do not

know. Very likely, the text never was intended to mean

more than that the estate of a father dying joint with his sons

goes among all the sons equally, but that, after his death, on the

death of a son, the son’s uterine brother succeeds in preference to

his half brother. It is impossible, however, to say for certain

what the text meant.

It is quoted in Colebrooke’s Digest, Bk. v, Chap, viii, s. 1,

text 431. It Is there treated not as laying down any general

rule as regards succession, but as applying only to cases where

there has been a separation between the brothers, but part of

the joint property has remained undivided. It is interpreted

thus by Jagaimatha:—^^If any immoveable property of divided

heirs, common to brothers by different mothers, have remained

undivided, being held in coparcenary, the half brothers shall

have equal shares with the rest, but the uterine brother has the

sole right to divided property, moveable or immoveable. The

text of Vrihat Menu (that quoted in Dayabhaga, Chap, xi,

8. 5, cl. 34) likewise intimates the same by alluding to

a distinction in respect of immoveable property when the sub-

ject proposed was already ascertained by the former part of the

text 428.” The text referred to is as follows If a brother

by the same mother be living, one by a different mother shall

not take the estate : the law is the same, even though it be

immoveable property : but on failure of the whole blood, one of

the half blood may indeed possess the estate.” It is to be

noted further that this text from Vrihat Menu is dso treated

in Colebrooke’s Digest as relating to the subject of eucceswlon

in cases of separation, reunion, &c.

Although ol. 35 of ^s. 5 of Chap, xi of the DayaUiaga
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may in words appear to confine the rule, as to the whole

blood succeeding in preference to the half, to cases of sucoes-

sion to divided immoveables,'* it is quite clear to me that the

restriction thus put upon the rule was not intended to be

general, but was confined to the branch of the subject under

discussion, vzsi,, cases where there had been separation, total or

partial, and with or without re-union. Were I of a different

opinion, I should^ still not be prepared simply on account of

cl. 35 to restrict the rule as suggested ; for so to restrict it is

directly opposed to the main principle of the Bengal scheme

of inheritance,* and to the express declarations of the writer of

the Dayabhaga himself, and of Raghu Nandana. Yama, more-

over, is not a lawgiver of very special authority, though no

doubt he is one of the early propounders of the law whose rules

are to be accepted when they are certain and intelligible, and not

opposed to those laid down by other sages of equal or greater

authority. As a matter of fact, the rule laid down in cl, 35,

8. 5, Chap, xi of the Dayabhaga has never, so far as I

can ascertain, been accepted (unless it can be said to be so

accepted in the Dayatatwa) as laying down that, in the suc-

cession to an undivided estate, the whole brother does not take

before the half, until the decisions of Division Benches of this

Court which have led to the present reference,

Srikrishna Tarkalankar (who lived about 1700, and whose

opinion is entitled to very great respect) construed the Daya-

bhaga as laying down that the whole brother succeeded when
there had been no partition, in preference to the half brother

:

see his recapitulations of the order of succession (Stoke’s edition

of the Dayabhaga, p. 352), where he sums up the law as laid

down in the Dayabhaga, thus :— If the mother be deceased, a

brother is the successor. In the first place the uterine or whole

brother; if there be none, a half brother. But if the deceased

lived in renewed coparcenary with a. brother, then in case of all

being of the same blood, the associated whole brothcur is heir

in the first instance, but on failure of him the unassociated

brother.. ^So in the case of all being of the half blood, the

associated half brother inherits in the first place, and on failure

of him the unassociated half brother. Bat if there be an

3«
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assodated half brother and an unassociated whole brotherj then

both are equal heirs.”

The same view is propounded by him in his Dayakrama

Sangraha, Chap, i^ s. 7^ cIs. 1 to 6 : and it seems clear that

Srikrishna^ in laying down the law as he did^ had no
. intention

of departing in any way from the Dayabhaga.

To turn to more recent writers on the subject. In Halhed’s

Gentoo Laws,” published in 1776, Srikrishna is followed

implicitly. I do not refer to Halhed’s treatise as deeming it of

much authority, but merely as showing what was in fact sup-

posed to be the construction of the Hindu law on the question

now before us.

Sir Francis Macnaghten, in his Considerations of the Hindu

Law,” published in 1824 (pp. Ill, &c.) also follows Sri-

krishna. Referring to the question of separation and reunion,

and the confession existing in the texts on the subject, he

remarks that it is certain that if all continue joint from the begin-

ning, or if all are in an actual state of separation, or if all return

to union after haviug once been separated, the uterine excludes

the half brother from the succession.

So Sir William Macnaghten; in his Hindu Law ” (Ed. 1828,

Vol. I, p. 26), lays it down quite distinctly that after the mother

brothers inherit ; first the uterine associated brethren ; next

the unassociated brethren of the whole blood; thirdly, the

associated brethren of the half blood; and fourthly, the un-

associated brethren of the half blood • • . .
”

Elberliug adopts the same opinion (para. 175, p. 78).

In the second volume of Macnaghten, at page 66, there is a case

which has been referred to as contradicting Macnaghten’s own

text. But so far as concerns the first of the two questions,

which are supposed to be dealt with in that case, it turns upon

a wholly different point, viz., that when the first of the three

brothers (one of whom was of the half blood) died, his share

went by survivorship to the other brothers, to the exclusion of

his widow. This shows that the case must have been one under

the Mitakshara law : and Baboo Shama Churn Sircar (Yya-

vastha Darpana, p. 1058, note) says it was an up-oountry case.

The second question put does seem to involve the issue as to
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the superiority or equality of whole and half blood among

brothers. But the answer given is so loose and so little in

reply to the question asked> that but little value can be attached

to it. The case stated is that the first son who died left a

widow and a uterine brother. The reply assumes that he died

leaving no widow.

The table of inheritance and succession, published some five

and twenty years ago by the late Baboo Prosonno Coomar

Tagore, purports to be framed in accordance with the Daya-

bhaga, Davatatwa, Dayakrama Sangraha and other works

of the Bengal school. In this table precedence is given to

the brother of the whole blood, who stands No. 10 in the list

of heirs, while the half brother stands as No. 11. In the foot-

notes to the table it is stated that the brother of the whole

blood succeeds first. Then in continuation of a resumd of the

law of succession, where there has been separation and re-

union, &c., there is this note :— The undivided immoveable

estate on the death of the owner will be equally divided among

the whole and half brothers.” This note may be said to throw

some doubt on the table. But it is clear to me that Prosonno

Coomar Tagore would never have framed the table as he did

(and reproduced it, in pamphlet shape in 1868) if he had not

intended the rule given in his note to be construed in a limited

sense, as restricted to cases of succession to a portion of the

joint estate which on a partial partition had remained undivided.

In the Vayavastha Darpana of Baboo Shama Churn Sircar,

preference is given to the whole blood. The text of Yama is

translated thus ;— Whatever immoveable property may remain

undivided, that appertains to all : but the divided immoveables

must on no account be taken by the half brother and a dis-

tinct opinion is expressed that this is the real meaning of the

text, in fact, that it must be read as suggested in Colebrooke’s

Digest, and that it does not apply to ordinary cases of succes-

sion amongst brothers who have never separated at all (Vaya-

vastha Darpana, pp. 203, 204 and p. 1057, note).

No cases have been cited to us in which the question has

been judicially decided, except those which are mentioned in the

order of reference.
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On the whole, I am of opinion that in Bengal the brother of

the whole blood succeeds, in the case of an undivided estate, in

preference to a brother of the half blood.

And this being the unanimous opinion of the Court, these

cases will be sent back for final disposal to the Division Bench

which referred the question for our decision.

ORIGINAL CIVIL.

Before Mr. Jvstice Phear.

C. KOEQLER awd othbbs (PLAiNxirrs) v, THE CORINGA OIL

COMPANY, Limited (Defendants).

Contract Act (Act IX of 1872J, 28, Exception 1—Agreement to refer

to Arbitration—Becreation of̂ Common Law Procedure Act of 1854

(17 4* 18 Viet, c. 125J—9 4* 10 Will. Ill, c. 15-3 ^ 4 Will. IV, c. 42—

Specific Performance of Agreement to refer—Suitfor Damages for Breach

of Agreement to refer.

A contract entered into by the plaintiffs with the defendants contained a

clause providing, in case of any dispute, for a reference to two arbitrators in

England, one to be appointed by each of the contracting parties, whose deci-

sion in the matter was to be final. The contract contained no provision for

making the submission to arbitration a rule of Court, so that 9 & 10 Will. HI,

c. 15, and 3 & 4 Will. IV, c. 42, s. 39 did not apply. Matter of

dispute arising the defendants refused to appoint an arbitrator, and an award

was made by arbitrators appointed by the plaintiffs. Previous to the making

of the award the plaintiffs, under the provisions of the Common Law Proce-

dure Act, 1854, had the submission to arbitration made a rule of the Court

of Common Pleas. In a suit in which the plaintiffs* claim was for damages

awarded by the arbitrators and incurred by the plaintiff in respect of the

breach of the contract, Held, the award was invalid. The making the

submission a rule of Court has not the effect of depriving a party of his right

to revoke, at any time before the award, the authority of arbitrators whom
he has appointed : still less could it have any effect to prevent him from

declining to appoint an arbitrator.

Held also, the contract was not within the scope of s. 28, Act IX of 1872.

To make an agreement conform to Excep. 1 of that section, the jurisdiction

of the Courts must be excluded in all respects except the matter which is the

result of the arbitrators* awd^.
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Agreements which exclude the jurisdiction of the Courts until an award is 1876

made, as in Scott v. Avery (1), are withiu that Exception, and are not illegal. KosoLBa

Queer

e

.—Whether it was intended by that exception to authorize the Court
Corinoa

'to entertain a suit for specific performance of an agreement to refer to Oil Gompaht.

arbitration ?

Section 28, Act IX of 1 872, does not forbid an action for damages for the

breach of such an agreement.

In this case the plaintiffs, carried on business under the

style of Graf and Banziger, on 18th October 1873, entered into

a contract with the defendants for the sale of 1,000 cases of

castor oil, the terms of which contract as given in the bought

note were as follows :

—

Messrs. Graf and Banzigeb.

“ We have this day bought for you and on your account from

Messrs. Gallois Montbruu, and Fils, Secretaries, the undermentioned

goods, viz,

:

—
Coringa Company, Limited, 1,000 cases of about 2 Bengal bazar

maunds each, of castor oil at the rate of 5 pence per pound English cost

and freight per sailing vessel to Loudon. Shipment to be made and

completed within the mouths of November and December 1873, and the

quality is guaranteed equal to Calcutta, or K B No. 1 for November

and December 1873 shipments : and in case of any dispute the same to

be decided by two competent London brokers, one to be appointed by

the buyers’, the other by the sellers’ agents ; such brokers’ decision to

be final. Sellers to draw on the buyers with documents attached on

demand at the exchange of two shillings per rupee.

Bennebtz & Co.,

Broken,

In pursuance of this contract the defendant-Company duly

shipped to London one parcel of 498 cases, and another parcel of

152 cases, making together 650 cases, per ship Dumphaile Castle,

and subsequently a third parcel of 350 cases by the ship

Ivanhoe, On 18th November 1873, before delivery of any of

the oil^ the defendants wrote to their agents in London authoris-

ing them to name a broker as arbitrator on tiieir behalf, under

tiie contract, in order to decide whether the oil on its arrival was

(1) 2 Jup., N. S., 815 ; 8. U, 5 Ht L. C., 811.
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equal in quality to iT 5 No. 1 castor oil shipped for London in

November and December.

The shipment per Dumphaile Castle arrived in London at the

end of March^ and on 1st April the plaintiffs’ agents in London

wrote to the defendants’ agents in London, informing them that

a certain firm buyers of 500 cases of the oil claimed an allow-

ance of three farthings a pounds and asked them to appoint an

arbitrator. The defendants’ agents answered on the same day

that they were instructed for reasons which they mentioned to

decline arbitration. The plaintiffs’ agents on the same day also

wrote to the defendants a similar letter with respect to the 152

cases of the first shipment. Having thus given notice to the

defendants’ agents in London the plaintiffs’ agents appointed two

arbitrators^ who eventually chose an umpire to decide the matter

in dispute with respect to the shipments by the Dumphaile Castle ;

and on 16th April the umpire awarded an allowance of three

farthings per pound on the entire parcel. On 3rd June 1874, the

plaintiffs’ agents had the submission to arbitration made a rule

of the Court of Common Pleas, and on 18th July, the defend-

ants’ agents still refusing to do anything in carrying on the

arbitration, an arbitrator, appointed by the plaintiffs after the

submission had been made a rule of Court, awarded an allowance

of one penny three farthings per pound on the 350 cases by the

Imnhoe.

The plaintiffs’ claim amounted to Ks. 7,664-11-5, and was made

up of a series of items set out in a schedule appended to the

plaint, the plaintiffs alleging that the schedule represented the

damages awarded by the arbitrators and incurred by the plain-

tiffs in respect of the defendants’ breach of contract.

On the case coming on for settlement of issues, Mr. Phillips

for the plaintiffs proposed to raise the issue whether there had

been any breach, and what were the damages arising therefrom.

Mr. Macrae however raised an objection that the plaint

disclosed no cause of action.

Mr. Phillips contended that the agreement to refer to arbitra-

tion was to be carried out in England, and therefore the provi-

sions of the Common Law Procedure Act, 1854, applied. By
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6. 13 of that Act, when one of the parties who have agreed to

refer fails to appoint an arbitrator seven clear days after the

other party has appointed an arbitrator, the latter may, after due

notice, appoint his arbitrator as sole arbitrator in the reference,

and to proceed with the arbitration. [Pheab, J.—That can only

take place when a reference has been made. Here there has

been no such reference.] Under s. 14 when a reference is to

two arbitrators, and the document authorising it does not exclude

an umpire or provide for the appointment of one, the two arbitra-

tors may appoint an umpire. S. 17 enables the parties to make
an agreement or submission to arbitration by deed or instrument

in writing a rule of one of the superior Courts. This is what the

plaintiffs have done in the present case ; both the awards are

therefore valid.

«

Mr. Macraeiov the defendants.—Under s. 28 of Act IXof 1872,

the plaintiffs are restricted by the nature of the contract to a

suit for specific performance of the agreement to refer, or for the

recovery of the amount awarded by the arbitrators. The

defendants having refused to join in a submission to arbitration,

the arbitration made at the instance of the plaintiffs is of no

effect. The agreement to refer in this contract was revocable

at the will of the defendants. Before the passing of 9 & 10

Will. Ill, c. 15, it was competent to either party to revoke

a submission, even though the submission was made a rule

of Court. After the passing of this Statute, a party revok-

ing an agreement after it had been made a rule of Court,

was guilty of contempt, and was liable to be attached. S. 39 of

3 & 4 Will. IV, c. 42, does not apply to this case, as this contract

does not contain a special provision to make it a rule of Court.

It might however be argued that this agreement, although not in

terms within 3 & 4 Will. IV, c. 42, s. 39, is brought within that

category by the 17th section of the Common Law Procedure Act

of 1854, which permits any submission to be made a rule of Court,

unless the contrary intention appears; but this has been otherwise

decided—In re Rouse and Meier (1) ; see also Mills v. Bayley (2)

1875

Kobo
r.

Tub Cof
Oil Company.

(1) L. R., 6 C. P., 212. (2) 2 H. & C., 36.
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1875 and Thomson v. Anderson (1). The submission to arbitration

having once been made a rule of the Court of Common Pleas

OilCompahy
Court exclusivejurisdiction on all subsequent proceed-

ings

—

Nichols V. lioe (2).

Mr. Phillips in reply.

—

In re Rouse and Meier{Z) was not a case

under ss. 13 and Hof the Common Law Procedure Act, 1854. The

question there was, whether, both parties having appointed arbitra-

tors, the Court could give, leave to revoke, and it was held the

parties could revoke, though the Court could not give leave, that

is, the party could revoke a submission which he had made. In this

case the defendants made no submission, and never appointed

arbitrators, and it cannot be that the provisions of ss. 13 and 14,

which provide for the appointment of an arbitrator in invitumy

can be frustrated by the party against whom the power is intended

to have effect refusing to recognise such appointment. The
section itself assumes that he does and will refuse. In Thomson v.

Anderson (1) the parties had voluntarily made a submission to

an arbitrator. These cases therefore are perfectly distinguish-

able. With respect to s. 28 of the Contract Act, the argument

goes the length of saying that not only may a submission to

a particular arbitrator in pursuance of au agreement be revoked,

but that the agreement itself may be rescinded. If the agree-

ment is rescinded, it is not ‘‘ subsisting” within the words of the

Act, and therefore the action is not barred by the section.

Pheab, J. (after stating the facts as above and the nature

of the plaintiffs claim, continued) :—As to this claim the defend-

ants maintain there has been no binding award made; and clearly,

as it seems to me, the plaintiffs, on their own showing, cannot

succeed on this footing alone.

In the first place it is not the fact that all the items in the

schedule were awarded by any arbitrators, and in the second

place there is not a pretence for saying that the award of the

16th April made in respect of the Dumphaile Castle parcel

(1) L. R., 9 Eq., 523. (2) 3 M. & K., 481.

(8) L; R., 6 C. P., 212.
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was a decision binding on the defendants on the terms of the iB75

contract. Neither of the arbitrators, who assumed to make that Kobgler

award, was appointed by the defendants’ agents ; nor had the Thk Cokinoa

contract at that time been made a rule of Court, and therefore
Compant.

none of the provisions of the Common Law Procedure Act of

1854 (even assuming that they could be of any use to the

plaintiffs) applied. In other words, the defendants had not then

appointed an arbitrator either actually or constructively, and

liad in fact absolutely refused to do so.

As to the aAvard of the 18th July with regard to the loanhoe

parcel, which was made after the agreement was made a rule of

Court, there might have been some question on account of the

operation of the Common Law Procedure Act, were it not for the

case of In re Rouse and Meier (1) the effect of which case in my
opinion is that the plaintiffs get no benefit out of that award.

Rouse and Meier were the respective contracting parties. They
had agreed that, in the event of any dispute arising out of

the contract, every such dispute should be referred, with all

usual powers, to two disinterested cotton brokers (or their

umpire) for arbitration, buyer and seller each nominating one.

This agreement to refer was made a rule of Court ; both

parties appointed their arbitrators, and the matter was pro-

ceeding in due course, when on account of a certain point

of diflficulty with regard to the nomination of an umpire, the

Messrs, Rouse applied to the Court of Common Pleas, of

which the agreement had been made a rule, asking, in effect,

that the arbitration might be stopped and put an end to, but

the Court refused to make any order to this end saying, in

substance, you can do it yourselves. You have full power if

you think fit to withdraw your submission to arbitration, even

though that submission has been made a rule of Court.

Willes, J.’s judgment makes the reasons for this decision

very plain indeed. This decision is supported to a considerable

extent by the views expressed by Malins, V. C., in Thomson v.

Anderson (2), but still more strongly so by the judgment of

Wood, V. C., in an earlier case of Smith v. Whitmore (3).

(1) L. R., 6 C. P., 212. (2) L. R., 9 Eq., 523.

(3) 10 Jur., N. a, 65.
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The result of these decisions is to make it certain that^ in the

class of agreements to which the present agreement belongs^ the

effect of making the agreement a rule of Court under the pro-

visions of the Common Law Procedure Act, 1854, is only to give

more extended powers to the arbitrators in the matter of the

reference, and to render the parties liable as for contempt of

Court for improper conduct in the reference. It does not at

all deprive the parties of their Common Law right to revoke the

authority of the arbitrators, to whom they have submitted the

matter of dispute, at any time before the award
; and if this

be the case when the dispute has been actually referred to the

arbitration of specified persons, it is difficult to see how the

provisions of the Common Law Procedure Act can have any

effect whatever to prevent a party to an agreement from declin-

ing to appoint an arbitrator if he chooses to do so.

The conclusion then at which I arrive is that the award of

the plaintiffs’ arbitrators made after the agreement had been

made a rule of Court, is in no degree a decision under the con-

tract, which is the basis of this suit. Neither the award of the

16th of April, nor the award of the 18th of July, is such a deci-

sion as the parties to the present suit agreed should be final in

the event of a dispute, and the ground upon which the plaintiffs

claim Rs. 7,000 and odd fails them. This being so, the

defendant-Company maintains that, if a suit on the contract can

be entertained in this Court at all, which he denies for reasons

which I shall presently refer to, it is restricted by s. 28 of

the Indian Contract Act to a suit for specific performance,

which this suit certainly is not. The words of s. 28 are as

follows

Every agreement, by which any party thereto is restricted

absolutely from enforcing his rights under or in respect of any

contract by the usual legal proceedings in the ordinary tribu-

nals, or which limits the time within which he may thus enforce

his rights, is void to that extent.

Exception 1.—This section shall not render illegal a contract

by which two or more persons agree that any dispute which

may arise between them in respect of any subject or class of

subjects shall be referred to arbitration, and that only the
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amount awarded in such arbitration shall be recoverable in iws

respect of the dispute so referred, Kokoler

When such a contract has been made^a suit may be brought Thb

for its specific performance
; and if a suit other than for such

specific performance, or for the recovery of the amount so

awarded, is brought by one party to such contract against

any other such party, in respect of any subject which they have

so agreed to refer, the existence of such contract shall be a

bar to the suit.”

And assuming for the nioment that the present contract is of

such a character as to fall within the scope of this section, the

defence which is set up seems to me not only effective against

the present suit, but also goes to show that the plaintiff is truly

in a most unhappy predicament, for he is without any remedy

whatever. The specific performance needed, is the appointment

of an arbitrator, and it is, I need hardly say, quite settled in

England that a Court of Equity cannot entertain a bill for specific

performance of an agreement to refer. The Master of the

Rolls in Oourlay v. The Duke of Somerset (1) seems to say that

such a bill was .never heard of. If the ordinary rules which

govern Courts of* Equity in England are to apply, the specific

perfoimance of such a contract cannot be decreed. It is in

truth impossible to compel a person to select an arbitrator

The only alternative is something which seems to have been

attempted in the Common Law Procedure Act, namelj^ to

make an appointment by the Court, or an appoinment by the

other party, under certain circumstances, equivalent to an

appointment by the party who declines to perform his contract.

And further, to enforce the specific performance of such a

contract would be a direct violation of the principle which

Willes,J., and Wood, V. Of in the two cases .which I have just

referred to, laid down as constituting the reason why, in spite

of all inconveniences, a party was at liberty under the Common

Law to decline to refer to arbitration a matter which he had

previously agreed to refer.

I am not certain whether the Indian Legislature in making

(1) 19 Ve#., 429.
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the Indian Contract Act intended to clear the ground of all

such rules in the matter as govern the Courts of Chancery in

England^ and intended^that in spite of them the Courts of this

’ country should entertain such a bill^ and should attempt to do that

vrhich the Court of Chancery holds it cannot do or, at any rate,

ought not to do. If it had so intended, however, I should have

expected that it would have made its meaning more plain than

it is, and would probably also have directed the Courts of this

country how to proceed in such a suit.

It is not incumbent on me fortunately now to determine the

question which thus presents itself, because the defence raised,

if good, is a sufficient answer to this suit, and we can wait till

a suit for specific performance is brought for the determination of

this point.

There is however a third alternative even in cases where this

section applies, vzr., an action for damages for breach of the

agreement to refer. Mr. Phillips was desirous of arguing that

this would be forbidden by the words of s. 28, but I think

it is not so. The words are;— If a suit, other than for such

specific performance, or for the recovery of the amount so

awarded, is brought by one party to such coiftract against any

Other such party, in respect of any subject w^hich they have so

agreed to refer, the existence of such contract shall be a bar

to the suit.” It seems to me that the suit would not be a euit

in respect of the subject which the parties had agreed to refer,

but a suit for damages for breach of the contract to refer. No
doubt, in such a suit, there would be great difficulty as to the

measure of damages. Cases would occur in which the damages

for breach of contract to refer might be precisely the same as

the money which it would fall to the arbitrators to award if

they were called qn to arbitrate. But, in the majority of cases,

this would not be so, and it would be difficult, if not impossible,

to pass from the damages for breach of the contract to refer

to the amount which the arbitrators might or should have awarded,

had they carried out the mbitration.

However this may be, % come to the third question whether this

contract is in fact a contract lying within the scope of s. ^8

of the Indian Contract Act ; and upon looking a little closely
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into it, I have come to the opinion that it is not. The text of 1876

the section (if I may call it so) enacts that every agreement

by which a party is restricted absolutely from enforcing his Tnm Corujoa

rights under any contract by the usual legal proceedings in the

ordinary tribunals is void. The words of the enactment relied

upon in the present case form an exception to the operation of

that text, and the matter excepted is an agreement that any

dispute shall be referred to arbitration, and that only the

amount awarded in such arbitration shall be recoverable in

respect of such dispute,” which means (as I understand it)

that an agreement by which the party is not absolutely restrict-

ed from enforcing all his riglits under or in respect of the

contract by the usual legal proceedings, but is only restricted

from enforcing any such rights as are not given to him by the

arbitrators in the shape of money-compensation, is not forbid-

den or made illegal by the section. In order to make the

agreement conform to Exception 1, there must be an exclusion

of the Courts in all respects except the matter which is the

result of the arbitrator’s award. This was so in the leading

case of Scott v. Avery (1), and so also in the subsequent

case of Tredwen* Y, Holman (2). The excluding words there

were :— No action at law shall be brought until the arbitra-

tors have given their decision.” The Court of Exchequer

held that Scott v. Avery (1) governed the case, and decided

that exclusion of the kind was not void at law. I iniagine

that the intention of the Legislature in enacting Exception 1

to s. 28 was to make contracts similar in character to

those in Scott v. Avery (1) and Tredwen v. Holman (2) lawful

contracts, notwitlistanding that they excluded the jurisdiction

of the Courts until the arbitrators had made their award ; and

I do not interpret these words ^^and that only the amount

awarded in such arbitration shall be recoverable in respect of

the dispute so referred ” in any larger sense. Now, on going

back to the words of the contract between the plaintiffs and

defendants, we find nothing whatever to exclude the jurisdiction

of the Civil Courts even for the most limited period. It 'is the

(1) 2 Jur., N. S., 815; S. C., 5 H. L. C., 811.

(2) 8 Jar., N. S., 1080 ; S. C., 1 H. & C., 72.
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clause forbidding recourse to the Court.

On the whole I am of opinion that s. 28 does
,
not apply

to this case, and also that there has been no decision of the

arbitrators according to the contract upon which the plain-

tiffs can claim tRe damages awarded. The matter is entirely

open, and there is no reason why the plaintiffs should not apply

to tile Civil Court for their remedy. With this view the first

issue will be

—

Was there a breach, and if so, what are the damages?

Attorney for the plaintiffs : Mr. Fittar.

Attorney for the defendants : Mr. Heckle,

Before Sir JR. Qarih^ Chief Justice^ and Mr, Justice Macpkerson,

In thb Goods op SHAMACIIURN MULLICK (Deceased).

In the Matter op the Petition op llAJRANEE DOSSEE and another.

Probate^ Grant of—Act XIII of 1875—Rule 4 of Rules of High Courts ^2nd

June 1875.

Act XIII of 1875 does not empower the High Court to grant probate

limited to property in atjy Prorince or Presidency, in cases where an unlimited

grant had been made extending only to property in another Province or Presi-

dency before the passing of the Act,

Per MacphersoHy •7’.—Rule 4 of the Rules of 22nd June 1875 (1), as to grants

of probate, only applies to grants of the class mentioned in Rule 1, t.e., only to

cases in which the application for probate is made after Ist April 1875, and

not to cases in which the application was made before that date,
«

1

Appeal from a decision of Markby, J., dated 17th April

1875, refusing a grant of probate, Shamchurn Mullick, a

Hindu inhabitant of Calcutta, died there on 11th December

1872, leaving property and effects within the local jurisdiction

of the High Court at Calcutta, and also within the local

(1) 15 B. L. R., H. Gt Rules, p. 10,
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jurisdiction of the High Court at Bombay. He left a will in

the English language, dated 8th March 1863, and a codicil

thereto, also in English, dated 20th November 1865. By his

will he appointed his widow, S. M. Bajranee Dossee, and

1875

h
6oo]>8 or

Shamaohuiui
Mulliok.

Nundolall Mullick, his only son, to be sole executors thereof, Ma^br^of

and probate of the" will and codicil was, on 1st August 1874, S^Vajeanki

duly granted to them as to the property and effects of the

testator within the local jurisdiction of the High Court at

Calcutta. The property and effects of the testator situate in

the local jurisdiction of the High Court at Bombay consisted

of twenty-five shares of the new Bank of Bombay, of the value,

with the dividends and interest due thereon, of Bs, 20,875.

The persons appointed executors were both resident in Calcutta,

and had no property in Bombay.

An application was made by the executors to the High Court

in a petition stating the above facts for a grant to them of pro-

bate of the will and codicil limited to property of the testator

in Bombay; and a certificate under s. 3 of Act XIII of 1875

was asked for to be transmitted to the High Court at Bombay.

I'he order made on the bearing of that application was as

follows :

—

Market, J.—Probate having been already granted by ,thlg

Court previous to the new Act, I do not think I have any

power under the new Act to grant probate limited to property

of the deceased situate in Bombay.

From this decision the executors, Bajranee Dossee and

Nundolall Mullick, appealed. On 22nd June 1875 rules were

passed by the High Court under Act XIII of 1875 (1), Buie 4

of which makes provision for amending a grant of probate by

extending it to all property of the testator in British India.

Mr. IF. Jackson for the appellants contended, 1st, that the

Court had power under Act XIII of 1875 to grant probate

limited to the property in Bombay : and this power would extend

to cases where a limited grant of probate bad been obtained

before the passing of the Act. A grant of probate under that

15 B. L. B., H. €t Rules, p. 10.
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1876 Act would have effect over the whole of British India, unless

Iw THB Bpecially limited by the grant ; 2nd, that if the Court should
Goods OP ,,, ii-.i

SiTAMAOHuaa consider it had no power to grant probate limited to property in— * Bombay, the grant might, under Rule 4, be amended by extend-

MArrKK*oF ing it to property in Bombay. It would cause great inconve-

nience in this case if this Court refused to grant the probate

altogether.
Dohskis.

The following judgments were delivered

Garth, C.J. — I am of opinion that Markby, J., was

perfectly right in refusing this application. It was not made

to him in the form in which it is now made to us, to amend

the Original grant of probate. The application to him, the only

one which can properly be made the subject of appeal to us,

was for the purpose of obtaining in this Court a limited grant

of probate, extending to goods in the presidency of Bombay

;

and the question is, whether Act XIII of 1875 enabled

Markby, J., to make an order of that kind. I am of

opinion that it did not. The Act, no doubt, was intended to

remedy some of the inconveniences pointed out by Mr. Jackson.

The preamble recites the purpose for which it was passed. It

says that, ‘^whereas, under the Indian Succession Act, 1865, the

effect of an unlimited grant of probate made by any Court in

British India is confined to the Province in which such grant is

made ; and that it is expedient to extend over British India the

effect of such grants, when made by a High Court.” The Act

then in effect provides that an unlimited grant of probate, mado

by a High Court after the Jst day of April 1875, shall, unless

otherwise directed by the grant, extend to all goods belonging

to the testator throughout British India, whereas before the

Act, a similar grant would only have extended to goods in the

particular province in which it was made. The object of the

Act being thus plainly pointed out by the preamble, it appears

to me that the Act did not empower a Judge of this Court to

grant a limited probate, extending to goods in another Province,

after an unlimited grant had already been made before the Act

passed, extending only to goods in the Province of Bengal. I
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think therefore that the view taken by Markby^ was quite

correct.

The secoud branch of Mr. Jackson’s application to us was to

amend the original grant of probate (which had been made

before the passing of the Act) by extending it to all goods belong-

ing to the testator throughout British India. He did not ask

Markby, J., to do this
; nor could he have done so ; because

he founds this part of his application upon a rule of this Court

which came into operation after the date of Markby, J.’s order.

We think therefore that there is clearly no ground for any

appeal to us in this respect.

Macphkrson, J.—I wish to add only one word. The fourth

of the new Rules of Court of the 22nd of June (to which reference

has been made) must be read along with the other Rules. It

manifestly applies only to grants of the same class as the grants

mentioned in Rule 1 ; and Rule 1 applies expressly only to

cases in which the application for probate or letlers of adminis-

tration is made after the 1st of April 1875, and not to cases in

which the application was made before that date.

Appeal dismissed.

Attorney for the appellants; Mr. Carruthers,

Before Sir Richard Garthy Kt.y Chief Justice, and Mr, Justice Markby.

DOUAR ALLY ICilAN (Plaintiff) v. KHAJAII MOIIEBOODDEEN
(Defendant).

Purchaser at Sale by Sheriff under Writ of fieri facias—Sale subsequently
'

declared invalid—StUt to recover Furchase^money—Liability of ExeciUion^

Creditor—Jurisdiction—Act VIII of 1859, ss, 201, 242,

The plaint in a suit by A against B stated that, in a suit in which B had

recoveredjudgment against C, a writ of fi. fa. was, on 18th June 1866, issued

on the application of B, directing the Sherifi of Calcutta to levy the judgment-

debt by seizure, and, ifnecessary, by sale, ofthe property of C in Bengal, Bebar,

and Orissa, or in any other districts which were then annexed or made subject

to the Presidency of Fort William in Bengal ;
that the writ did not authorize

the execution thereofagainst immoveable property in Oudh ; that under the writ

the Sheriff, acting under instructions from B, seized and put up for sale the

right, title, and interest of C in a talook in Oudh, which was purchased by Z>,

to whom the Sheriff executed a bill of sale, and on receipt of the purchase-

8
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money paid a portion thereof to B and the balance to C, and put D into

r possession of the property, and he remained for some time in possession

and in receipt of the rents and profits ; that, eventually, in proceedings in

Oudh, instituted by D for partition of the property purchased by him, the

sale was pronounced to be null and void, and was set aside, and I) was

removed from possession (1) ;
and that the plaintif! sued as the executor ofB

to recover the whole of the purchase-money from B. Held^ on appeal, affirm-

ing the decision of Fhear, J., that the plaint disclosed no cause of action :

Ist, because a purchaser who, after the execution of the conveyance, is evicted

by a title to which the covenants in the conveyance do not extend cannot

recover the purchase-money from his vendors; 2nd, because the Sheriff was

not the agent of B for the sale of the property, and therefore no privity of

contract existed between H and D; 3rd, because D having been for some

time in possession of the property and in receipt of the protits thereof, there

had not been a total failure of consideration, and tlie plaintiff accordingly

could not maintain the action in its present shape, mz., for money had and

reoiiived.

The judgment of the High Court in Biseswar Lai Sahoo v. Ramtuhul

Singh (2) explained by Phear, J., and ss. 201 and 242 of Act VIH of 1859

observed upon.

Appeal from a decision of Phear, J., dated the 22nd April

1875, dismissing a suit on the ground that the plaint disclosed

no cause of action.

The plaint in the suit stated that, on the 18th June 1866, on

the application of tlie present defendant in a suit in which he had

recovered judgment against Hossein Ali Khan and others, a writ

of fieri facias was issued to the Sheriff of Calcutta, directin<r

the Sheriff to levy a certain sum of money upon the property,

moveable and immoveable, of the execution-debtors in tliatsuit

within the provinces, districts or countries of Bengal, Behar,

Orissa, or in the province or district of Benares, or in any other

factories, district or places which then were annexed to and

made subject to the Presidency of Fort William iu Bengal, by
seizure, and, if necessary, by sale thereof; that the said writ

did not legally authorize the levy of the sum in the said writ

mentioned by the seizure or sale of immoveable property iu

Oudh : that the Sheriff, by the authority of the execution-

creditor, the present defendant, and on the express instructions of

his attorney, and professing to act under and by virtue of the

(1)It did not clearly appear from the plaint in what way or by whom
the purchaser was evicted. (2) 11 B. L. R., 121.
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said writ^ seized the rights title^ and interest of the execution-

debtor in a certain talook in the district of Lucknow in Oudh^

and that the said Sheriff, on 4th October 1866, put up to

sale the same right, title, and interest of the execution-debtor.;

that one Dianut Adulah became the purchaser of the pro-

perty for Rs, 26,000, and that a bill of sale was executed

to him by the Sheriff accordingly ; that Dianut Adulah, upon

the delivery of the bill of sale, paid to the Sheriff the whole

Rs. 26,000, and he, on the 12th October 1866, paid to the present

defendant, then plaintiff, Rs. 5,000, and on the 25th October 1867

paid to the defendants in that suit the balance of the pur-

chase-money, less his poundage and charges; and that the Sheriff,

by his officer, subsequently put the said Dianut Adulah in

possession of the talook, but that such sale and delivery of

])OS8ession was not legal or operative by the law then in force

in Oudh, and did not pass the right, title, and interest of the

judgment-debtor, or other persons, in the said talook to Dianut

Adulah
;
that Dianut Adulah remained in possession as owner

collecting the rents, and eventually instituted proceed! ugs for a

partition of a portion of the premises purchased under the bill of

sale, whereupon the Judicial Commissioner pronounced the sale

to be null and void, and set it aside ;
and that, by an order passed

by the Commissioner of Lucknow on a petition by Dianut for

a review of the order passed by the Officiating Commissioner

of Lucknow in matters relating to the sale, the said order was

confirmed and the sale declared null and void.’' The plaint then

alleged that the said order was final and conclusive, and that the

sale was thereby set aside and annulled, and Dianut Adulah was,

in August 1868, removed from possession of the property (1).

The plaintiff set out an account showing that Dianut Adulah

collected the sum of Rs. 10,937-10 whilst he was in posses-

sion, from which, after deducting Government revenue and

other charges, a balance was left of Rs. 446-6-9, which he said

was all the profit which Dianut Adulah obtained from the

property
; and he stated that Dianut Adulah died leaving the

plaintiff his executor ;
and that he, the plaintiff, applied to the

defendant for repayment of the sum of Rs. 26,000, and, on the

(1) See note (1) on p. 56,
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defendant’s refusal to paj^ he brought the present suit for that

sum with interest^ alleging that his cause of action arose on

12th October 1866. The plaiut also stated that the suit was

Ij^rought for that sum as money bad and received by the defend*

ant for Dianut Adulah.

The plaint was presented for admission to Macpherson, J.,.

and rejected by him on 5th September 1872 as not disclosing

a suiScient cause of action. On appeal from the order

rejecting it^ it was ordered that the plaint should be admitted^

though the Court refrained from expressing any opinion as to

its sufficiency ; and a written statement was then filed by the

plaintiff. The case then came on before Phear, J., for settle-

ment of issues^ and the issue was raised whether a good cause

of action was disclosed in the plaint.

Pheab, J. (after stating the facts, continued) :—To put these

facts somewhat more concisely, I may sa}' the plaintiif’s testator

bought the property at the Sheriff’s sale in 1866, paid the pur-

chase-money to the Sheriff*, obtained possession, and, after enjoy-

ment of possession for a substantial period, was ejected under

some decree or order of the local Courts, on the ground that the

Sheriff'’s sale was null and void. The plaiut does not anywhere

state the ground on which the defendant is liable in law to refund

the purchase-money. The sale at which he bought was a sale

ostensibly made by the High Court through its officer the Sheriff

under the direction of a writ of fi. fa. If it is intended by tlie

statements in the plaint that it should be inferred that this sale

was made ultra vires, then possibly the plaintiff may be under-

stood to place the liability of the defendant on the ground that

he had wrongly put this Court in motion in that matter. And
no doubt a person who wrongly puts a Court in motion, may,

under some circumstances, become liable to compensate the person

aggrieved by the result of the Court’s action. But in the first

place 1 do not find anything in the plaint tending to show that

Mobeeooddeen wrongly put the Court in motion. There is nothing

to show that he did not act entirely bond fide in what he is

idleged to have done. Nay it seems to me there is nothing what-

ever tu the plaint to show that the course taken by him was not

perfectly right, and the sale even, which was effected by the
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Sheriff, a perfectly good sale. The judgments of the Oudh

Courts are not set out, and could not in any case have much

force on this j)oint. But whatever force they may be conceived

to have, is entirely lost by reason of the plaint not disclosing the

nature of them, or even giving any indication of the subject of

^lie suits in which they were passed and of the parties thereto.

By the Charter of the Supreme Court, the property, both move-

able and immoveable, of suitors in that Court was made liable to

be seized and sold in satisfaction of decrees of that Court, certain-

ly throughout the whole of the area mentioned in the writ of fi. fa.

in the present case, and the Supreme Court had complete authority

to effect a sale of property for the purpose of satisfying a decree

which it could make against tlie owner of the property. This

liability of the property of suitors in the Supreme Court to be

seized and sold, was confirmed and extended by Act VI of 1855,

—

an Act which I believe is still in force. There are no geogra-

])hical limits mentioned in the Act, and it appears to be operative

certainly as much over Oudh as over the Bengal Presidency.

And the Charter Act, 24 and 25 Vict.,c. 104 ,b. 12 , enacts—‘'From

and after the abolition of the Courts abolished as aforesaid in any of

the said Presidencies, the High Court of the same Presidency shall

have jurisdiction over all proceedings pending in such abolished

Courts at the time of the abolition thereof, and such proceedings

and all previous proceedings in the said last-mentioned Courts

shall be dealt with as if the same had been had in the said High

Court, save that any such proceedings may be continued, as nearly

as circumstances permit, under and according to the practice of

the abolished Courts respectively.” It was therefore competent to

the High Court, in entertaining and carrying out all proceedings

which had been instituted in and were pending in the Supreme

Court when the High Court was created, to do so under and

according to the practice of the Supreme Court. And I need

hardly add that when Act VIII of 1859 was passed the powers

of the Supreme Court in respect to seizing and selling the pro-

perty of its judgment-debtors under Act VI of 1855 was not in

any way interfered with 5 in fact, it could not be so. By force of

these various enactments, when this High Court was called on to

carry on the proceedings of a suit originally instituted in the

Supreme Court, it was authorized, if it thought fit, to follow the
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practice of tlie Supreme Court in regard to the mode in wliich,

among other things, it made the property of judgment-debtors

available for satisfaction of decrees. And it did follow this practice

not only down to 1866, but even two years later; for I have ascer-

tained tliat execution by fi. fa. of decrees of the Supreme Court

was obtained so late as 1868. It is possible, and indeed probablcst

on the face of the plaint, that the decree to satisfy which this fi. fa.

was executed in 1866 was a decree whicli the High Court could

lawfully execute in this manner
;
and I find, on looking at the

plaintiff’s written statement, that the decree was a decree of the

Supreme Court passed in 1 857. It seems to me then that the pro-

ceedings by which Moheeooddeeii procured this Court to obtain

satisfaction for him of his decree are not only not shown by the

plaint to be wrong or even irregular, but are such that there is

every reason for inferring they were right and valid. Whether

Oudh is or is not beyond the limits of the area mentioned in

the fi. fa., there is nothing on tho face of the plaint to show,

the plaintiff contents himself with asserting that the fi. fa. did

not authorize the seizure of property in Oudh. But the plaint

does not say that Mohoeooddeen was aware of that fact, if it

was a fact. It no doubt says he authorized, and that his attorney

expressly directed, the property to be seized and sold. It does

not say he was aware or had the least reason for supposing tliat

it lay beyond tho territorial limits mentioned in the fi. fa. On
the whole, I cannot find in the plaint any cause for holding that

Moheeooddeen acted tortuously or of wrong toward the plain-

tiflT8 testator in procuring this proi)erty to be sold by the Slieriff.

But if ho is not liable as for wrongful conduct, it may be

said he came under some contract or obligation by reason

of the part he played in this matter to refund the money

to the plaintifi* in the events which have happened. So far

as any liability can be supposed to arise out of the factum

of the sale itself, I think the reasoning of Sir Barnes Peacock

in Sotodamini Chowdrain v. Krishna Kishore Poddar (1) is con-

clusive ; it applies equally to the case of a sale by the Sheriff

and the case of a sale in accordance with the provisions of Act

VIII of 1859. In both cases alike the sale is made by the Court

for the judgment-debtor at the instance of the judgment-creditor*

(!) 4B. L,R., F.B., 11.
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Sir Barnes Peacock clearly j)ointed out that neither the

judgment-creditor, nor the judgment-debtor, nor any one else,

in such a sale entered into any covenants or contract, express or

implied, with the pui’chaser relative to the subject of the sale.

All that was guaranteed by sale was that the judgment-debtor

•should not recover the subject of sale from the purchaser. That

guarantee I apprehend is not in the shape of any contract on

the part of the judgment-creditor or of the judgment-debtor,

but simply proceeds from, and is limited in effect by the authority

of, the Court which makes the sale. If the Court is competent

to order the sale to be made, that order binds the judgment-

debtor everywhere. And I do not think that the judgment-

creditor, by the mere act of putting the Court in motion, under-

takes, as towards a future purchaser, that the Court has the

requisite authority. It seems, therefore, plain to me that there

is no obligation of the nature of a contract resting on the

defendant Moheeooddeen to refund to the ])laintiff the testator’s

purchase-money. The sole remaining point of view in which

the plaintiff’s claim can bo put seems to be this, that, on all the

facts which have occurred, the defendant Moheeooddeen, who

caused the sale to be made, is bound by some general principle

of equity and good conscience to return the money to the

purchaser, now that the latter has lost the benefit of his pur-

chase. But it seems to me that this cannot be so unless the loss

of the benefit of the purchase is due in some way to the fault of

Moheeooddeen. It is not quite easy j)erhaps to satisfy one's

self from the plaint what precisely has happened in the matter

of eviction. If the plaintiff’s testator was evicted at the instance

of the judgment-debtors in the former suit, or any one claiming

through them, it seems to me almost impossible to see how

Moheeooddeen can be held in fault at all. The property of

these persons was, as appears on the face of this plaint itself,

liable to satisfy his decree. It has been made to satisfy it, and

the only wrong thing that has been, if any wrong thing

has been, done, was that the proceedings by which this has been

effected were not had in strict pursuance of the Civil Procedure

Code. This might give the judgment-debtors a right to have

the sale set aside on repayment of the purchase* money, but

certainly I can see no good grounds in equity or good conscience

61

V.

Khajah

DUtCN.



62 THE INDIAN LAW REPORTS. [VOL. 1.

1«76

Dorab Ally
Khan

V,

Khajah
Mokkbood*

DKKM.

Ivtiy by reason of it they should have it set aside and recover

the property free of their creditor’s claim. In other words, after

the best consideration I have been able to give to the plaint, I

can find no ground of tort, contract, or equity on which the

plaintiff can claim to be repaid the Rs. 26,000 by Moheeooddeen.

A .case (
I ), lately decided by the Privy Council, was quoted*

before me for the purpose of supporting the plaiutift*’s right ofsuit,

and especially, as I understand, for the purpose of showing that in

setting aside such a sale as that which was made by the Sheriff

to the present plaintiff’s testator, the Court has no discretion,

founded on the ordinary principles of equity and good conscience,

relative to the conditions on which its decree is to be passed

:

that, in short, the evicted purchaser has no right to look for

compensation from the judgment-debtor, who evicts him. Even

if this were the effect of the decision, as I think it is not, by

parity of reasoning, it affords authority for the position that he

is equally disentitled to look to the judgment-creditor.

That case, however, is in some of its features, rather remark-

able ; and I j)ropose to examine its real scope and effect. One
Ram Tuhul Singh’s zemindar i was sold for arrears of revenue,

and the surplus proceeds Rs. 35,000, were lyingin the Collectorate,

when Sheo Persad, who had a decree outstanding against Ram
Tuhul, attached and sold these proceeds to one Biseswar Lai.

The purchase-money, Rs. 8,000, was paid into Court, and applied

to the satisfaction of Sheo Persad’s decree, together with two or

three other decrees. During these proceedings Ram Tuhul, to the

knowledge of Biseswar Lai, had been suing the person who was

the purchaser of his zemindar! at the revenue sale and the

Government to get the sale set aside ; and he succeeded in

getting it set aside before Biseswar had obtained any fruit of

his purchase. So that when Biseswar under his purchase asked,

as he did, to have the Rs. 35,000 surplus proceeds paid out to

him, the Collector refused his application on the ground that the

money was not the money of Ram Tuhul, On this state of

facts Biseswar brought a suit against Ram Tuhul and Sheo Per-

sad (that is, the judgment-creditor and the judgment-debtor in

the suit in which he had bought the Rs, 35,000) and also

<1) Ram Tuhul *Singh v. Bisesicar Lull SahoOy 15 B. L. R., 208; S. C. in

Court below, 11 B. L. R., 121.
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against the other decree-holders, who had been satisfied out

of his Rs* 8,000, seeking to recover his purchase-money. The
High Court held that Biseswar was entitled in that suit to

recover his purchase-money, i.e, Rs, 8,000, from Ram Tuhul

;

but, on appeal, the Privy Council reversed this decision, holding

that Biseswar having bought a chance could not recover his

purchase-money, now that the chance had turned out worthless.

And in the judgment given to this effect are the passages

which have been quoted during the argument before me in

support of the plaintiff’s present case. Unfortunately the

respondent did not appear at the hearing of the appeal before

the Privy Council, and the judgment of this Court, which was

pronounced by the Chief Justice, was not so full and explanatory,

in the particular part of the case which their Lordships of the

Privy Council considered to be the governing part of the case, as

it might have been. Their Lordships say (1):— What was the

real nature of their purchase at the execution sale? What did

they buy? They bought the appellant’s interest in the surplus

proceeds, subject to the contingency of his succeeding in his

suit to set aside the revenue sale, in which event that interest

would become nil. They did this with their eyes open, since,

at least before the sale was confirmed, they had notice that his

suit had been commenced. There was no warranty or contract

on his part. The sale was had under proceedings in invitum,

and indeed against his express protest. The parties were at

arm’s length. The appellant was free to prosecute his suit; the

respondents free to enforce their rights, should he fail, to the

uttermost farthing. What they bought, then, was the chance of

getting Rs. 35,000 for Rs. 8,000, dependent on the happening

or non-happening of a certain event. And a substantial chance

it must be taken to have been, since the construction of the

clause in the Sale Law, on which the right to annul the sale

depended, was doubtful, and the Court of first instance deter-

mined the question against the appellant. If that judgment

had stood, he would have lost his land ;
and the respondents would

have taken from him all its proceeds, except the Rs. 8,000
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applied in satisfaction of his debts. It is difficult to see upon

what general equity existing between parties thus situated the

appellant ought to be compelled to restore the respondents to

their original position, because the erent on which they specu-

lated has ultimately gone against them. ” And I have no doubt

that the High Court, had it entertained the view of the facts of

the case which is here expressed, would have been entirely at

one with their Lordships of the Privy Council as to the non-

existence of the equity supposed. But the High Court (at

least some of its members) did not think that tliis was a case in

which the Court had raised money by the lottery of a valid exe-

eution*saIe to pay the judgment-debtor’s debts. It seemed lo

them, though I admit this was not expressed in the judgment

that although an attempt to do so had in form been made, it was

altogether irregular and improper, and nnder the circumstances

of the case it ought not to have been held to have effected the

sale of the chance of which the judgment of the Privy Council

speaks. Their Lordships of the Privy Council remark (1

)

good deal, no doubt, has been said in the judgment of the Court

of first instance, and something has been said here at the

bar, of the irregularity of the execution-sale, and of the mis-

carriage of the Principal Sudder Ameen in putting up the

appellant’s possible interest in the surplus proceeds for sale,

instead of proceeding under the 242ud section of the Code of

Procedure. And their Lordships think it is much to be

regretted that that officer did not proceed upder the

wholesome provision which was designed in such cases

to remedy a mischief of frequent occurrence in India-*-

the ruinous sacrifice of property which an execution-sale

is apt to involve. But they must observe that since the

objections of the appellant were overruled, no attempt has

been made to question the regularity or legal effect of thal;

sate; that the respondents held to it as long as there Was a

hope of their getting anything by it ; that their present suit is

not framed with the object of setting it aside, or of being

relieved from it ; and consequently that any judgment declaring

{i> IS IL L. fe., 2i;.*
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Us invalidity or treating it as a nullity, would be extra-judicial/’

With the highest possible deference to the exalted tribunal which

uttered this passage, I cannot help thinking there is disclosed

in it some misapprehension of the procedure laid down by Act

VIII of 1859. S. 242 of that Act, to which their Lordships

refer, is as follows :—“ In all cases of attachment under the pre-

ceding sections, it shall be competent to the Court, at any time

during the attachment, to direct that any part of the property

so attached as shall consist of money or bank notes, or a suflSicient

part thereof, shall be paid over to the party applying for

execution of the decree ; or that any part of the property so

attached as may not consist of money or bank notes, so far as

may be necessary for the satisfaction of the decree, shall be sold,

aud that the money which may be realized by such sale, or suffi-

cient part thereof, shall be paid to such party,”

And the truth is that the Principal Sudder Ameen did pro-

ceed under this section, because he could not escape its gener-

ality aud could proceed under no other section, independently ot

it ;
only he seems to have thought that the latter branch of it

which authorized him in all cases, except where the attached pro-

perty is money or bank notes, to sell, applied to bank notes and

money.

The sections of Act VIII which direct what is to be done

in the execution of decrees can be very shortly referred to,

S. 201, which is the first of them in order, says If the

decree be for money, it shall be enforced by the imprisonment

of the party against whom the decree is made, or by the attach-

ment and sale of his property, or by both, if necessary. These

words merely create a general authority, aud do not specify

the particular steps which may become necessary in particular

cases in order to give efiect to that authority. I suppose that

no one would understand them to enact that in all cases where

there is an attachment there must also be a sale. Then follow

the sections which direct the Court how to proceed in regard

to the details of the processes of attachment aud sale of pro**

perty, founded on the general authority conveyed by s* 201*

And of these s. 237 is the section which prescribes the

mode of attachment applicable to the case before the Privy
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Council. The money was money in the hands of an officer

of Government; and the attachment for that reason would have

to be made by notice to the officer requesting him to hold

the money subject to the further order of the Court, After

the sections which provide for the various modes in which the

property has to be attached according to its nature and situa-

tion comes the general section 242, already referred to, which

makes it competent to the Court to direct money to be paid

over to the party and to direct all other property than money

to be sold. There is nowhere, as I understand Act VIII,

express authority given to the Civil Court to sell money, and

in the sections which follow, directing the Court as to the modes

of delivery of possession of sold property after the sale, there

is no allusion to money. It appears to me to have been no-

where in the contemplation of tlie Legislature that money

should go through the process of sale. It is simply to be

attached and paid over, and there are sufficient provisions in

the Code to meet the cases where other parties than the Judg-

ment-debtor claim the money. The only purpose of a sale is

to turn property which is not ready-money into ready-money,

and to render it capable of being paid out by the Court as

money of the judgment-debtor. Sale is therefore not needed

where the property at the disposal of the Court is already

money of the judgment-debtor’s. In view of this procedure

prescribed by Act VIII, it seemed to the Judges of the High

Court, unless I misapprehend their opinion that the sale of

the Rs. 35,000, which were lying in the Collectorate, by the

Principal Sadder Ameen, was altogether irregular and inopera-

tive, and did not pass to Biseswar a contingent right, as their

Lordships of the Privy Council, no doubt better advised, think

it did, to the Rs. 35,000 ; f.e., it did not have the effect of

giving him the chance of getting Rs. 35,000 for Rs. 8,000,

dependent on the happening or not happening of a certain

event. It seemed further to these Judges that although, for

the reasons just mentioned, Biseswar failed to obtain through the

pretended execution-sale any right to the Rs. 35,000, yet, inas-

much as his Rs. 8,000 was thus taken by the Court and applied to

the paying off of Rom Tuhul’s judgment-debts, he, Biseswar^
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was entitled to be treated by the Court as the assignee of the

decrees of Sheo Persad and the other creditors: and as

assignee of these decrees would be entitled to have the benefit

of the attachment which Sheo Persad had placed on his judg-

ment-debtor’s property. The only attachment of property that

had been made was no doubt the attachment of the actual

Ks. 35,000 into which Ram Tuhul’s zemindari had been

apparently converted by the revenue sale. This happened for the

simple reason that Ram Tulml’s property then to all appearance

existed in the shape of the rupees, not of the zemindari. It

was a matter of indifierence to the creditor, which it was : his

right to attach the property and to apply it to the satisfaction

of his debt was the same in either case : and this being so the

Judges of the High Court were of opinion that, against Ram
Tuhul, the attachment of the rupees ought so far to avail as an

attachment of the property, whatever its form, that Ram Tuhul

ought not to have been allowed, when the revenue sale was set

aside, to get back his zemindari free from the claim for which

Sheo Persad had placed the attachment upon the cash, and they

therefore considered it was equitable and just that Ram Tuhul

having got back his zemindaries should repay Biseswar the

Rs. 8,000 which had been applied to the discharge of his. Ram
Tuhul’s, judgment-debts, charged as these seemed to be by the

efifect of the attachment on his property. This, I am now

bound to say, was not a right conclusion ; but I think I am
entitled as one of the Judges responsible for the High Court’s

judgment to explain, as I have just endeavoured to do, that it

was come to upon a view of the facts of the case which is

entirely different from the supposed view of the High Court

dealt with in the judgment of the Privy Council. Their

Lordships in one place observed—** that a fallacy occasioned by

some confusion in the use of the words ^ transaction ’ and ^sale’

seems to run through the ‘judgment’ of the High Court;” and

they ask “ what is the transaction or sale which has been set

aside?” 1 am not personally concerned to defend the aptness

of these words as they are used in the High Court’s judgment,

but I trust it will appear plain from the foregoing explanation

what it was that the High Court intended to refer to under them.
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There were in short two principal points in the case, the first

was furnished by the execution-sale at which Biseswar pur-

chased ; the second by tiie proceedings taken by Bam Tuhul for

setting aside the revenue sale. The late Chief Justice dwelt

almost solely upon the latter, and omitted to explain why, in the

opinion of the High Court, the former disappeared before it,

and left it the governing point of the case. Tliis explanation I

have now endeavoured to give.

Whatever may be the intrinsic worth of it, at any rate I

hope I have succeeded in showing that the passages to which

the learned Advocate-General referred have not, for the purpose

of his argument, the force attributed to them. In truth, they

have no force or bearing at all, so far as I can see, on the

present case ; and had it not been for the peculiar circumstancee

which surrounded the Privy Council’s decision, I should not

have felt myself justified in dwelling upon it at such length as

I have done. I repeat after the best consideration I can give

to the facts of the plaintiff’s claim as disclosed in the plaint, I

think they do not give rise to a good cause of action against

Moheeooddeen, and this conclusion goes to the root of the case,

which must therefore be dismissed with costs on scale 2.

From this decision tlie plaintiff appealed.

The Advocate-General^ offg, (Mr. Paul) and Mr. Phillips

for the appellant.

Mr. Lotoe and Mr, Branson for the respondent.

The writoffi. fa. only ran into Bengal,

Behar, and Orissa, not into Oudh, and therefore a sale under it

ofproperty in Oudh conveyed notlung whatever. There is a great

difference between the present case and the case of a person

who has had opportunity of inspecting title, and purchases without

having done so ; such a purchaser would have no remedy if

his purchase proved to be worthless. Clarke v. Lamb (1) shows

that dlstinetion, though the principle of that case does not

(1) U R., 10 g. P., 334
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apply. Hete the sale by the Sheriff was without jurisdiction,

and wholly void. [Garth, C.J.—Was the defendant liable for

that?] It is submitted he was, the sale took place under the

fi. fa. issued at his instance, and the purchase-^money was paid

into his hand. The Court is not the a^ent of the judgment-

debtor ; on the contrary, the Court is hostile to him
; see Swain

V. Morland (1). This is not a case of a title legally conveyed

turning out defective, but a case in which the plaintiff never had

any title conveyed to him at all ; there was no power to

convey ; see Johnson v. Johnson (2). It is not necessary to

enable the plaintiff to get relief that there should have been

any fraud. The maxim that every one is presumed to know

the law is subject to modification. It does not apply at all to

abstruse points of law; see Cooper v. Phibhs (3). As to the

power of Courts to set aside void deeds, or sales under them, see

1 Story Eq. Jur., ss. 698—701. In this case the deed discloses

circumstances which make it void, and no suit could be

entertained to set it aside ; jW., s. 700a. Suits are to be decided

according to equity and good conscience ; see Hunooman-

persaud Panday v. Miissumat Bahooee Munraj Koonweree (4).

As to the writ running into Oudh, the Gazette of 11th

May 1856 was referred to.

Mr. Phillips on the same side.—The consideration for

the purchase was that the purchasers should get tlie right,

title, and interest of the judgment-debtor in the subject of

sale ; not that of the Sheriff or the judgment-creditor, for

they had no interest. The failure was in the authority to sell,

not auy defect in the title ;
the vendors had no authority to

convey. The writ was absolutely ineffectual as far as any

property in Oudh was concerned ;
see Archibald s Practice, 642,

and Phillips v. Biron (5) there cited as to the practice in

fi. fa. The writ would not protect those executing it if void—

Farrant v. Thompson (6) and Tancred v. Allgood (7). Ah

(1 ) 1 Bro. & B., 670, per Dallas, (5) 1 Str., 509.

C 379 (6) 5 B. & Aid., 82G.

^2^ 3 A P l62. (T) I^* Lxch., 662 ^ 61.0., 4 B.

(3) L. R., 2 H. L., 149. A N., 438

(4) 6 Moore’s I, A., 393, see 410.
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arrest is void if made out of the jurisdiction of the Court

from which the warrant issues— Queen v. Shearwood (1) and

Seton V. Ariathoon (2). The following cases were also cited

to show the plaintiff* ’s right to recover: Standish v. Ross (3),

Johnson v. Johnson (4), and Richardson v. Williamson (5)*

Here the parties can be put in siatu quo. As to the power of

Courts of equity to relieve for mistakes in law, see Stone v,

Godfrey (6).

Mr. Branson for the respondent— The plaint only states that

the writ does not run into Oudh, but does not disclose any actual

want of jurisdiction. The defendant does not admit that the writ

was not operative in Oudh. The learned counsel contended that

the plaintiff had no cause of action whatever, and cited Clare v.

(7), and Sowdamini Chotodhrain'v. Krisno Kishore Pod'*

dar (8) ; and relied also on the case of Ram Tuhul Singh v.

Biseswar Lai Sahoo (9), in which the Privy Council, reversing

the decision of the High Court, decided that a purchaser is not

entitled to be relieved from his bargain, and get back his

purchase-money, merely because the subject of his purchase

has become worthless by the happening of an event which he

knew might happen when he purchased. That case is directly

applicable to the present. [Garth, C.J., to the Advocate^

General,—Is there any authority for an action of this kind, of

a person wronged by a Sheriff ’s sale suing the execution-creditor

for his purchase-money ?]

The Advocate^General in reply.—It is submitted that Johnson

V. Johnson (4) is an express cose in the plaintiff’s favor.

The injury done to his property by the Sheriff’s sale gave the

plaintiffhis right to sue. The case of Ram Tuhul Singh v. Bises*^

war Lai Sahoo (9) was wholly different. That was a case of a

subject of litigation being publicly put up for sale, and bought

wholly at the purchaser’s risk. The parties can be put into

(1) 2T.&B.,7l.

(2) irf.,81.

(3) 8 Ex., 327.

(4) 3B.lt P.,162.

(3) L. R., 6 Q. Bn 276.

(6) 1 8m. & Giff., 390; S. C., oo

appeal, 3 De Q. M. & G^ 76.

(7) L. R., 10 C. P., 834.

(8) 4 B. li. Rn Po B., 11.

(9) 13B.L.Rn208.
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the same position except so fat as it has been altered by the 1876

fault of the execution-creditor. The injury was entirely Dorab Allt

caused by the course he took. Even assuming he is an in-

nocent party, and that there was a mere mistake, then of two

innocent parties the one to suffer should be he who instituted

the proceedings which caused the mistake.

Cur adv, vult.
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The judgment of the Court was delivered by

Garth, C.J* (who, after stating the former presentation of

the plaint and its rejection, and subsequent admission in appeal,

continued) The plaintiff, therefore, having had then ample

warning, must now be considered as having made the allegations

in his plaint as strong and precise as was consistent with truth,

and we cannot make any presumption in his favor which the

language of the plaint does not strictly warrant.

(His Lordship then stated the allegations made in the plaint and

continued):—The learned Judge in the Court below considered in

the first place that there is nothing on the face of the plaint to show

that the proceedings of the Sheriff and also of the execution-

creditor, the present defendant, were not perfectly bond fide

;

and in this we entirely agree. Whatever illegality or irregu-

larity took place appears to have been the result of mistake ;

and there is nothing to show that any of the parties had the

least notion that they were doing anything but what the law

warranted.

It is stated, however, distinctly in the plaint, and we must

assume it as established, that the Sheriff has no right to execute

the writ upon property in Oudh, and we will also assume, though

it is not so clearly stated in the plaint as it might be, that the

result of the proceedings before the Commissioner was that the

sale of the Sheriff was declared to be null and void, and that

the plaintiflTs testator was thereupon removed and evicted from

the property (1).

The question then arises, can the purchaser at a sale by the

Sheriff under a writ of fi. fa,, upon being evicted from the pro-

perty purchased by the execution-debtor, recover the purchase-

money which he has paid from the execution-creditor, if it

(1) See note (1) on p, 56.

10
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should turn out that the Sheriff had no authority to execute

the writ at the place where tlie property was situate ?

We are asked by the appellant to consider and decide the

case upon the assumption that the Sheriff^ in seizings selling

and conveying the property, was the agent of the execution-

creditor ;
that the execution-creditor was in fact the vendor

;

and as he had no right whatever to deal with or sell the property,

there was a total failure of consideration, and that consequently

the money paid to him for the purchase became money had and

received to the use of the plaintiff’s testator.

The case which appeared to be most strongly relied on

in support of this view was Johnson v. Johnson (1) but

that case is very plainly distinguishable. There a house

was sold for £300, and the purchase-money was paid ; but

before the conveyance was executed the purchaser was evicted

for want of title in the sellers ; and under those circumstances

the purchaser was allowed to recover at law the £300 from the

vendor as money had aud received to his use. But that was upon

the express ground that no conveyance had been executed
; and

that has always been considered the true ground upon which

the case was decided.

But where the conveyance has been actually executed, and

the purchaser is evicted by a title to which the covenants in

his purchase deed do not extend, it is clear from the authorities

that he cannot recover the purchase-money either at law or in

equity; see Sugden’s Ven. and Pur., p. 549, 14th edition,

where most of the authorities are collected ; aud the case of

Clare v. Lamb (2) is to the same effect.

The principle of these cases is directly applicable to the

present. The purchaser has the means of enquiring into his

vendor’s title. He is bound to satisfy himself of the goodness

of the title he buys, and to protect himself by proper cove-

nants ; and we know of no authority for saying that a purchaser

at a Sheriff’s sale, who expressly buys only the title and inter-

est that the Sheriff has to sell him, is in a better position than

any other purchaser. If he chooses to buy imprudeutly, he

must take the consequences of his imprudence.

(1) 3 B. & P., 102. (2) 10 L, R., C. P., 384.
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But apart from this consideration, which of itself affords in

our opinion a complete answer to the plaintiff’s claim, there are

other objections which present additional difficulties in the

way of the plaintiff’s succeeding in this suit.

In the first place, we cannot discover that there was any pri-

vity of contract between the plaintiff and defendant which

would justify the former in treating the latter as the party who

had sold him the property. The fact of the defendant and his

attorney having directed the Sheriff to seize the property might

liave made the defendant answerable in tort to the judgment-

debtors for the act of seizure. But it does not follow from this

that the Sheriff was the defendant’s agent to sell this property,

and still less the defendant’s agent for the purpose of making a

contract and executing a conveyance to any person who might

become the purchaser at the sale.

Then again there is the further difficulty, that having regard

to the fact of the plaintiff’s testator’s long continuance in the

possession of this property, and in receipt of the rents and pro-

fits, it is impossible that, under any circumstances, the plaintiff

could sustain a claim against the defendaut in the shape which

this plaint assumes, viz,, a claim for money had and received

upon the ground that the consideration has wholly failed. The

only conceivable form in which a suit could be raaintaiued

under such circumstances would be by a proceeding in the nature

of a bill in equity to set aside the sale and conveyance, and

praying that an account might be taken in which the receipts

and profits realized by the plaintiff’s testator on the one hand

would be set off against the amount of purchase-money and

the outgoings of the property on the other.

For these reasons we consider that upon the plaintiff’s own

statement he has failed to make out any ground ot claim, either

legal or equitable, as against the defendant.

The appeal must therefore be dismissed with costs on scale 2.

Appeal dismissed.

Attorney for the appellant : Mr. Dover,

Attorney for the respondent : Mr. Paliologm^
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Before Mr, Justice Olover and Mr. Justice Romesh Chunder Miiter,

In the matter op GUNPUT NARAIN SINGH *

Act Vlllof 1859, ss. 92 and 93

—

Interim Injunction—Suitfor specific Per-

formance of Contract to give in Marriage --Hindu Law— Ceremonies of

Betrothal,

Sections 92 and 93 of Act YIII of 1859 are not applicable to a suit for

spocibc performance of a contract to give in marriage, and the Court will not

grant an interim injunction to restrain the defendant from making another

marriage with a third person.

Per Glover, J.—A suit for specific performance of a contract to give in

marriage will not lie : the remedy is an action for damages for breach of the

contract. The ceremony of betrothal does not by Hindu law amount to a

binding irrevocable contract of which the Court would give specific perform-

ance.

The petitioner instituted a suit in the Court of the Subordi-

nate Judge of Gya against Mussainut Rajan Kooer, widow of

Baboo Pertab Narain Singh^ and mother and guardian of Mus-

samut Baoha Kooei% for specifie performance of a contract to

give her daughter in marriage to Jagat N arain Singh, the minor

sou of the petitioner, and for obtaining possession of the person

of the said Bacha Kooer, The allegation of the petitioner was

that the ceremonies of betrothal {^Shagoon or Horackahct) had

been performed followed by the ceremony of tilak, and that the

marriage contract being then irrevocable and complete, the

plaintiff was entitled to have the ceremony of Shoomungalee or

the final ceremony performed, and to obtain possession of the

girl. The defendant subsequently entered into negotiations

for the marriage of her daughter to another person, and per-

formed certain ceremonies with a view to the celebration of

such a marriage. The petitioner therefore applied to the Sub-

ordinate Judge of Gya to issue an interim injunction under

• Motion, No. 785 of 1875, from an order of the Subordinate Judge of

Gya, rejecting an application ibr injunction, dated the28rd June 1875.
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8, 93, Act VIII of 1859, to restrain the defendant from cele-

brating the marriage of her daughter with any other person

than the petitioner’s son, until the said suit had been determined.

The Judge refused to grant the injunction, on the grounds

that 8, 93 was not applicable to a suit of the kind ; and that by

Hindu law, the performance of the ceremony of betrothal was

not sufficient to make the contract of marriage complete and

irrevocable, and therefore the Court could not, in a suit, brought

for a breach of the contract, issue an injunction to restrain the

defendant from giving her daughter to any one else. He refer-

red to Macnaghten’s Hindu Law, p. 60 ; Cowell’s Lectures on

Hindu Law, 1870, p. 163, last para., and authority cited in note

;

Shama Charan’s Vyavastha Darpana, pp. 646—648 and parti-

cularly Vyavasthas 386 and 387, and Umed Kiha v. NagUidas

Narotamdas (1).

The petitioner thereupon applied to the High Court by a

petition setting forth the above facts, and praying for a rule

calling on Hajan Kooer to show cause why the order of the

Subordinate Judge should not be set aside, and the injunction

asked for issued.

Baboo Kalimohun Doss (with him Baboo Hurrihar Nath) for

the petitioner contended that, after betrothal, the marriage con-

tract was valid and binding ; that consequently a suit could bo

brought to enforce sucli a contract, and that in such a suit au

injunction might be granted as prayed for. He referred to

Menu, ch. iii, v. 43 ; ch. viii, v. 227, ch. ix, vv. 47, 71 and 99 ;

1 Macnaghten’s Hindu Law, p. 58 ;
1 Strange’s Hindu Law,

p. 37 ; Colebrooke’s Digest, vol. ii, pp. 482, 484, 485, vv. 165

note, 169, 170 note, 171 and note.

The following judgments were delivered:

—

Glover, J. (after shortly stating the facts, continued) :

—

Against this order the petitioner has appealed, and in sup-

port of his contention Baboo Kalimohun Doss has drawn our

attention to certain texts of Hindu law as set out in Menu,

(1) 7 Bom. H. C. R., O. C., 122.
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to show that betrothal is really a marriage, and that a girl once

promised to a particular man could not be given in marriage to

another ; we have also been referred to 1 Strange’s Hindu Law,

Macnaghten’a Hindu Law, and Colebrooke’s Digest.

The right of the petitioner to have an injunction pendente

lite depends on the nature of the remedy which a Civil Court

would give in the suit, and if it could be shown that a decree

for a specific performance would necessarily follow proof of the

petitioner’s betrothal to the girl, an injunction might properly

be granted, as without it the suit might, and very probably

would, be infructuous.

But I agree with the Subordinate Judge that s. 93, Civil

Procedure Code, was never meant to apply to cases like this.

As a general rule, a decree for specific performance of a con-

tract is given only where an award of damages would be an

incomplete relief, and the breach of promise to marry or to give

in marriage is one to which a money penalty has in England

at least (1) always been considered adequate. And if jthe

matter is to be settled on the principles of equity and good

conscience, it can hardly, I think, be said that the Courts in

this country should interfere to enforce a marriage between

parties one of whom is unwilling, whilst the other can obtain a

money remedy for his disappointment. The authorities which

have been quoted in support of the arguments that Hindu

law demands the carrying out of a marriage when certaiu

anterior ceremonies have been performed, do not, it seems to

me, go farther than to declare it usually wrong to break such

engagements.

I have not been able to discover any case lik6 this decided on

this side of India (2), but the question was very fully discussed

in the Bombay High Court in the case of Umed Kika v.

(1) In Jogeswar Chakrabati v. Chowdhry v. Mahabat Ali, 13 B. L.

Panch Kauri Chakrabati, 5 B. L. R., R., App., 34, where the remedy for

395, it was held that, on breach of a breach of a contract to give ia

promise to give in marriage, a suit to marriage is discussed,

recover a sum piud as consideration (2) See a reference to the point in

would lie in the Civil Courts; but Nowbut Singh v. Mussamut Sad

see per Markb^r, J., in Asgar AU Kooer, 6 N. W. P., H. C. Rep., 102.
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Nagandas Narotamdas (1), and it was there decided that the

Court would not order specific performance (the girl not being a

party to the suit), or compel the father to carry out a marriage

with the person to whom the daughter had been betrothed.

The Court also held that a betrothal was not, according to

Hindu law, an actual and complete marriage. It was shown in

that case that there was no precedent for the contention that

specific performance had ever been decreed in cases like the

present. The authorities quoted (five cases in all), not going

beyond this, that, in case the promise was not carried into effect

within a certain limited period, the defendant should pay a

certain sum by way of damages.

I quite agree with what the learned Judges of the Bombay

High Court say on this point, and the absence of any authority

in favor of the petitioner points strongly to the conclusion

that such a case as this has never been considered one in which

anything more than a money award of damages should be

decreed.

The case of Aunjona Dasi v. Prahlad Chandra Ghose (2)

does not seem to apply. In that suit it was held that a suit by a

Hindu mother to declare the marriage of her daughter with

the defendant was null and void would lie in the Civil Court.

I was of a contrary opinion at the time ; but granting that such

a suit will lie, how does that affect the present case ? It is not

averred by the petitioner that his marriage was ever actually

completed.

With regard to the effect of betrothal, the reference made to

the Vyavastha Darpana applies to Bengal only ;
but even there,

according to the authorities quoted in vyavastha 386 (p. 646),

betrothment is not considered marriage irrevocable ;
for, as a

matter of fact, a girl betrothed to a man, who dies before actua

and complete marriage, can afterwards be married to anot

man, and this seems a complete answer to the allegation.

The judgment of the Bombay High Court refers to the

Mitakshara, and that is the law which applies to the case e ore

us. By that law, ch. ii, s. 11, v. 27,, retractation
of betrothal is
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(1) 7 Bom. H. C. B., O. C., 122. (2) 6 B. I.. B.» 243.
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punishable by a fine to the king, and may in some cases be made

without any penalty, provided good cause be shown, and one,

if not the only, good cause, is said to be the coming of a

preferable suitor.”

It appears to me, therefore, that as the plaintiff would fail in

a suit for specific performance of the marriage (I do not wish

to prejudge matters, but that is my opinion), he ought not to

obtain an injunction to prevent the girl’s guardian making

other matrimonial arrangements. I think that the Subordinate

Judge was right, and that this application should be refused*
•

Mitter, J.—Without expressing any opinion upon the

question, whether a suit of this nature will lie or not, I also

think that this application ought to be refused. I reject it

upon the grounds that the matter does not come within the pur-

view of either a. 92 or s. 93 of Act VIII of 1859; and, if

it did, the petitioner should not be allowed to question the order

of the lower Court in this form, when he has under the law the

right to appeal in a regular way.

Appeal dismissed.

ORIGINAL CIVIL.

Before Mr, Justice Phear,

In thr matter of OMRITOLALL DEY.

Small Cause Courts Calcutta, Constitution of^Act IX of \%50 and ActXXVI
of 1864— Writ of Habeas Corpus, Return to—Privilege from Arrest—
Witness— Undertaking hy Prisoner not to sue

,

The Small Cause Court in the Presidency town is not a Court of co-ordinate

jurisdiction with the High Court, but a Court of inferior jurisdiction and

subject to the order and control of the High Court. Therefore, where on a

prisoner being brought up to the High Court on a writ of habeas corpus ad

subjiciendum, the return ofthe jailor stated that the prisoner was detained under

a warrant of arrest issued in execution of a decree of the Small Cause Court,

Held, that the return was not conclusive, but the prisoner was entitled to show

by affidavit that he was privileged from arrest at the time he was taken into

custody (1),

(1 ) As regards the question whether Ounesh Sundari Debt, 5B. L. B., 41 8

;

the truth of a return can be contro- and In the matter of KhatHja Bihi,

verted by affidavit, see In (he matter of Id., 557.
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Heldy also, that on the fiicts shown in the affidavit the prisoner was privi- 1876

leged at the time of his arrest. liTi^
The prisoner was required before his discharge to give an undertaking that

he would bring no action for damages for illegal arrest or false imprisonment

against the Judges of the Small Cause Court, the bailiff, the jailor, or the

judgment-creditor.

On the petition of Omritolall Dey, a Prisoner in the Presidency

Jail, a writof habeascorpus ad subjiciendum was issued by the High
Court, directed to the Superintendent of the Jail, ordering him to

bring the prisoner before the Court. On the return to the writ

it appeared that Omritolall Dey had been committed to custody

by virtue of a warrant of commitment to the following effect:

—

In the Calcutta Court of Small Causes. Between Samuel

Cross, plaintiff, and Hurrloll Dey and Omritolall Dey, defend-

ants. To the Superintendent of the Presidency Jail. Omrito-

lall Dey is hereby committed to your custody iu execution for

the sum of Rs. 513-4 debt and costs at the suit of Samuel Cross,

ordered and decreed by the said Court on 13th March 1874 to

be paid to the plaintiff above named, with the costs of execution

thereof, and you are hereby required to detain him in safe

custody for three months, or until he shall perform the said

order. Given under the seal of the Court this 2nd July 1875.”

The Superintendent of the Jail also certified in the return

that Omritolall Dey was not in custody under any warrant

other than that above set out ; and that that was the sole cause

of his detentiou.

Notice was given to the Judges of the Small Cause Court
and to the judgment-creditor of the grant of habeas corpus, and
of the grounds on which the prisoner intended to apply for his

release. ^Those grounds were stated in an affidavit filed by the
prisoner to the following effect :

—

That since April 1873 he had acted and was still acting as the

general agent of his father Badhanath Dey in the manage-
ment and conduct of his business and affairs

;
that on or about

the 18th of June 1875 Notobur Chunder and Nettrololl

Chunder instituted a suit in the Calcutta Court of Small
Causes against his father Badanauth for the recovery of Bs. 16-4^

for rent alleged to be due to them by Badhanauth in respect of

11
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a piece of land situate at Aheereetollah in Calcutta; that the

writ of summons was duly served on him ; that the claim of the

plaintiffs in the suit being disputed, and they having omitted to

join other persons as parties thereto, he, on behalf of his father

and as his agent, and also under a subpoena issued and directed

to him at the instance of his father in said suit, attended before

the Third Judge of the Small Cause Court on the 25th day of

June 1875, being the day fixed for the trial of the said suit by the

summons; and on the suit being called on on that day he

appeared on behalf of his father with the leave of the Court,

and took an objection tc .he plaintiffs’ proceeding with the suit,

on the ground that the addition of another party plaintiff

was necessary in the suit, which objection was allowed,

and the hearing of the suit adjourned until 2nd July;

that on the 2nd day of July last he, as the agent of his father

and on his behalf, and by virtue of the subpoena, attended the

Small Cause Court between the hours of 11-30 and 12 for

the purpose of defending the suit as the agent of his father,

and giving evidence as a witness on behalf of his father, and

the case being on the postponed board, and a defended suit,

he did not ex[)ect it would have been called on for trial before

12-o’clock; that on his arrival in the Third Judge’s Court he

found that the Judge was trying the undefended cases, and he

therefore went downstairs in search of his pleader, Mr. Boss,

ill order to instruct him to defend the suit, but could not find

liim, whereupon he again came upstairs and took his seat in the

Court of the Third Judge, waiting for the suit to be called on,

and after having waited there until 3 o’clock or a little after,

he enquired of the interpreter of the Court when his father’s

cose would be called, and was told that the case had beep already

decided ex parte; that on receiving this information he delayed

a few minutes, considering what to do ; but before the Third

Judge returned from tiffin he left the Court and immediately

came downstairs to proceed home, and as soon as he had left

the mfun gate of the Small Cause Court premises and was going

towards his house, he was arrested in Baukshall Street by
a native bailiff of the Court at about 3-30 p.m. ; that

he had no other busiuess to kansact in the Small Cause Court
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on Sad July, nor did he go there for any purpose except that

of defending the suit, and giving evidence as a witness; and

that from the time he went to the Court on that day until he

came into the street to go home, he did not leave the Court

premises.

The prisoner also stated in his affidavit that he had both on

the day of his arrest and subsequently made various applications

for his release to the Judges of the Small Cause Court

on the ground that at the time of his arrest he was pri-

vileged, but the applications had been refused. The affidavits

of Mr. Gasper and Mr. Coello, pleaders of the Small Cause

Court, were also filed, and corroborated the jirisoner’s statements

as to his being in Court and as to the time of his arrest.

On the prisoner being brought up under the writ of habeas

corpus, Mr. R. Allen, on his behalf, applied for his release, and the

question arose whether the return to the writ was conclusive, or

whether it was open to the prisoner to show by affidavit that he

was as a matter of fact privileged from arrest at the time he was

taken into custody.

Mr. Allen submitted that the question depended on the position

in which the Small Cause Court stands in relation to the High

Court. The Small Cause Court is in the same position with

respect to tl»e High Court as the County Courts are to the

Courts at Westminster under 9 and 10 Viet., c. f5; and the

Indian Act, IX of 1850, is in fact moulded on that statute.

By the Charter of the Supreme Court the Court of Requests

was declared (by s. 21) to be subject to the order and control

of the Supreme Court in such sort maimer and form as the

inferior Courts in England are by law ‘‘subject to the order and

control of the Court of Xing’s Bench. ” As to the history and

constitution of the Court of Requests, see Morley’s Digest,

Intro., 25, and Temple’s Small Cause Court Practice, Intro., 1.

The same iwwer as the Supreme Court possessed was

continued to the High Court by s. 9 of the Act abolishing the

Supreme Court and establishing the High Court, 24 and 25

Viet., c. 104, which enacts that “save as by the Letters Patent

may be otherwise directed, and sui)ject to the legislative powers
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1875 of tbe Governor General in Council, the High Court shall have

Ik thk and exercise all jurisdiction and every power and authority

OniaTOLAu. whatsoever in any manner vested in any of the Courts abolished

under this Act at the time of the abolition of such last^mentioned

Courts.”

Neither the Letters Patent nor any subsequent legislation has

in any way altered the jurisdiction. Act IX of 1850 did not

abolish the Court of Bequests ; the preamble states that the

Act is intended to amend the constitution and practice and

extend the jurisdiction ” of that Court, and the name is changed

io*‘ Small Cause Court. ” The Small Cause Court is, if anything,

more intimately connected with the High Court than was the

Court of Bequests with the Supreme Court. By s. lithe

Judges of the Supreme Court might exercise all the powers of

a Judge under the Act. S. 35 exempted the Governor

General, Members of Council, Judges of the High Court, &c.,

from arrest or imprisonment under process issuing under the

Act. And with respect to this privilege an anomaly would

arise if the power which it is desired the High Court should

exercise in the present case does not exist, for the privilege

from arrest of any of the persons exempted might be nullified if

it should happen they were arrested, and the Judge of the Small

Cause Court should be actually ignorant of or refuse to recognize

their rank and position and cause them to be imprisoned^ By
s. 41 the rules made by the Judges of the Court were to be

subject to approval of the Supreme Court. See also ss. 54 and 55

relating to the reference of questions to the Supreme Court.

Act XXVI of 1864 gives the same jurisdiction to the High
Court with respect to the Small Cause Court as was exercised

previously by the Supreme Court. For instances of the

exercise of that Court’s jurisdiction, see The Queen v. The
Judges of the Small Cause Court (I); In re the Judges of the

Small Cause Court (2). The High Court then, having the

same power as the Supreme Court had with respect to the Small

Cause Court, it is apparent that it is a Court of superior

(i) a T. & B., 4. (2) a T. |[ Bm 57-
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jurisdiction to the Small Cause Court, and not a Court of

co*ordinate authority (1).

It is submitted therefore that the High Court has power in

this case to go behind the commitment, and inform itself by

looking at the affidavits of such facts as do not a[)pear on the

commitment, so as to enable it to do complete justice. For this

there is authority in the English cases ; see Gardener*s pase (2),

Goldswain^s case (3), Ex parte Dakins (4), Ex parte Egging^

ton (5).

On the facts of this case, as stated in the affidavits, it is sub*

mitted the prisoner shows his privilege from arrest when he was

taken into custody, and that he is entitled to be released.

Phear, J.—The prisoner Omrltolall Dey has been brought

before this Court in obedience to a writ of habeas corpus ad

subjiciendum. The return to the writ is that Omritolall Dey
was received into the custody of the Superintendent of the Presi-

dency Jail under and by virtue of a warrant of commitment to

the following effect (reads warrant of commitment, ante^ p. 79),

and that he is detained under the authority of this commitment,

and for no other cause.

The affidavits which have been filed on behalf of Omirtolall

Dey disclose facts which, if they are true, show that when

Omritolall was taken by the bailiff he was privileged from arrest,

and that therefore the commitment was illegal. It follows that

as the jailor shows no other cause for detaining his prisoner the

detention is illegal, and he ought to be discharged. The com-

mitment, however, purports to be a commitment made by the

Court of Small Causes by way of execution of its own judg-

ment in a civil suit, and therefore a commitment such as that

Court had power to make.

(1) See Pirhkai Khimji v. 7*he Bom, High Court within the meaning ofd.
Bar. jr C. I. lly. Co. (8 Bom. H. G., O. 13 of the Letters Patent

C., 59), in which it was held that the (2) Cr. Eliz., 821.

Bombay Court of Small Causes is sub- (3) 2 W. Bl., 1207.

ject to the superiutendence of the
, (4) 1 Jur., N. S., 378.

(5) 18 Jur., 224.
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The firgt questiou then is,—Can the validity of the commit-

ment made by the Small Cause Court, which is good on Urn

face ot it, be inquired iuto by this Court, and the facts investi-

gated which, so to speak, lie behind it, and seem to render it

illegal. The answer must be in the negative if the Small

Cause Court is a Court of co-ordinate authority with this Court,

or if it .is altogether independent of this Court’s jurisdiction.

Each of the superior Courts at Westminster refrains from

inquiring into the legality of imprisonment imposed under color

of process issuing out of any other of those Courts, for the

simple reason, as I apprehend, that the latter Court, that is the

Court from which process issued, has equal power and authority

with itself to finally judge of and determine upon the right and

justice of the matter, and therefore is the Court to which the

person aggrieved ought to go, and by whose decision he will be

bound. It will be otherwise, however, if the Small Cause Court

is an inferior Court and subordinate to the control and authority

of this Court.

Now I apprehend that the Small Cause Court does not stand

ill any superior position, relative to this Court, to that in which

the former Court of liequests stood towards the late Supreme

Court. It certainly does not occupy a position of greater

independence than tiie Court of Requests did ; and is more

nearly associated with this Court than was the case between the

Court of Requests and the Supreme Court. The Charter of

the late Supreme Court (s, 21) runs thus :— And to the end that

the said Court of Requests erected and established at Fort

William in Bengal by the said Charter of our said Royal

grandfather made iu the 2Gth year of his reign, and the Justices,

Sheriffs and other Magistrates thereby appointed for the said

districts, may better answer the ends of their respective institu-

tions and act more conformably to law and justice, it is our further

will and pleasure, and we do hereby further grant, ordain and

establish, that all and every the said Courts and Magistrates

shall be subject to the order and control of the said Supreme

Court of Judicature at Fort William in Beuocal in such sort

manner and form as the iuferiqr Courts aud Magistrates of and

in that pari of Great Britain called England are by law subject
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to the order and control of our Court of King’s Bench : to which J875

end the said Supreme Court of Judicature at Fort William in

Bengal is hereby empowered and authorized to award and issue a Omkitolau*
• Okt*

writ or writs of mandamus, certiorari, procedendo, or error, to be

prepared in manner above-mentioned, and directed to such Courts

or Magistrates as the case may require, and to punish any con*

tempt of a wilful disobedience thereunto by fine and imprisonment,”

I need hardly say that the powers thus given were constantly

exercised by the Supreme Court during the period of the exist-

ence of the Court of Requests. In 1850, by Act IX of that

year, the Court of Requests was developed and converted into

the present Court of Small Causes. Its constitution was

amended, its jurisdiction iu certain respects extended, its practice

was regulated, and its name was changed, but it still remained

an inferior Court, and the Supreme Court frequently, when

occasion required, controlled its orders and directed its discre-

tion by means of writs of mandamus, certiorari, prohibition, and

so on, in precisely the same way as it had when the Court was

called the Court of Requests. Mr. Allen, in his very clear

argument on behalf of the prisoner, well pointed out that Act

IX of 1850 was moulded on the English County Courts Act 9 &
10 Viet., c, 95, and its effect was to place the Courts of Small

Causes much in the same situation in relation to the Supreme

Court as the County Courts stand to the superior Courts at West-

minster. There are differences no doubt in the two cases, but

they do not, as it appears to me, tend to give the Small Cause

Court any greater independence. Act XXYI of 1864, which

extended the jurisdiction of the Small Cause Court, also ex-

pressly placed the High Court in the same position with regard

to it as the Supreme Court had previously occupied ; and lastly^^

8. 9 of the Charter Act—I need not read it at length—continues

to the High Court ail the powers and authority of the Supreme

Court, subject only to such limits thereto, if any, as might be

put by the Queen’s Letters Patent to be issued under that

Act, or by legislative enactment on the part of the Indian Gov-

ernment. Neither of these authorities has, as I understand^

prescribed any such limits of authority by the High Court over

the Court of Small Causes.
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which are brought before it regularly for that purpose* And I

tnay add that if this Court could not on a return to a habeas

corpus like that which is now made go behind the commitment

of the Small Cause Court, the result would be most anomalous

:

the very purpose, namely, the protection of the liberty of the

subject, for which thia Court, as the Court of ultimate authority

and resort, exercises the power of causing any one who is iu*

confinement within the limits of its original jurisdiction to be

brought before it, would be defeated. I will venture to put a

ease—a somewhat extreme case I admit, but still a case which

was apparently within the anticipation of the framers of Act

IX of 1850b Section 35 of that Act says—‘‘ The Governor-

General and Members of the Supreme Council of India,

the Governors and Members of Council of the Presidencies of

Fort William in Bengal, Fort St. George, and Bombay, respec-

tively, and the Chief Justices and Judges of the several Supreme

Courts established therein by Boyal Charter shall not be liable

to arrest or imprisonment by process issuing out of any Court

holdeu under this Act, and no writ or process shall be sued out

of the said Court against auy of the persons privileged by Act 1

’’of 1844, or Act XVIII of 1848, without the consent of the

Governor in Council.” Suppose a gentleman, newly made a

member of the Supreme Council, had the misfortune to have a

judgment of the Court of Small Causes passed against him, and

to be arrested by his judgment-creditor, and suppose the Fifth

Judge of the Smalt Cause Court, on his being brought before him

for commitment, altogether disbelieved the assertion made by him

as to his rank and privilege, and forthwith committed him to

prison* Would this Court, on his claiming his discharge, and

being bronght here on habeas corpus, be obliged to say— It is

true we have issued this writ by virtue of the authority which

enables us, as the Court of highest jurisdiction iu this country,

to take care that no one is illegally confined within tlie limits of

the original juriediotion of thia Court, and it is true we have

oonduaive evidence before ns that yon are illegally imprisoned by

reason of the privilege from arrest conferred oh you for purposes
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of public expediency ; but the Fifth Judge of the Small Cause 1876

Court has thoiiorht fit to commit you to prison, and we cannot® ^
. .

MAITKU OF
release you ? ” I think that it can hardly be considered a right

state of things that the superior authority of this Court should

be thus fettered and rendered vain in the matter of personal

liberty.

We have, moreover, the precedent set by the Court of Com-
mon Pleas in a very analogous case to the present

—

Ex "par it

Dakins (\)k In that case the prisoner ‘Mmviug been brought

up by a habeas corpus ad subjiciendum directed to the keeper

of the county jail of Derbyshire, it appeared on the return

made to the writ that a judgment had been obtained against him

as defendant in an action for debt in the Countv Court of

Derbyshire, and that having been afterwards summoned before

the said County Court touching the non-payment of the said

judgment-debt, and not having appeared in obedience to such

summons, he had been committed by the Judge for such default to

the said [jrison for forty days, or until he should be discharged

out of custody by leave of the Judge. Serjeant’* (afterwards

Mr. Justice) By les moved that the prisoner should be discharged

out of custody on the ground of his being privileged from

arrest as one of the Queen’s priests in ordinary.” In the course

of the argument Jervis, C.J., said—‘‘The return shows

on the face of it a good cause of detainer ; there is then no

privilege, and the application should be to the inferior Court.”

But Serjeant Byles answered :
—“ The privilege appears in the

affidavits on which I move, and they may be used to ex{)lain

the return : Ex parte Eggington (2). In that case Lord

Campbell, C.J., says—‘ Although the return is good on its face,

it is competent to show by affidavit the fact that the arrest took

place on a Sunday. If such a course were not allowed, that or

any other privilege from arrest would be wholly uuavailing,

as the fact upon which it rests would not appear in the return.’ ”

In giving judgment, Jervis, C.J., said—“Although I have

bad considerable doubts during the argument, yet on the

whole I am now of opinion that the applicant is entitled to bis

(1) I Jur., N. S., 378. C2) 18

12
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discharge.” Agaiu, after discussiug au objection which had

been raised, that the privilege did not extend to the commit-

ment made in that case, as it was one in the nature of a punish-

ment, and not in the nature of au execution, the Chief Justice

decidiuff that it was in the nature of an execution said— This

seems therefore to me not to be a case in which the privilege is

taken away, but that the case is the same as if the application

were made to one of the superior Courts for a discharge from

au imprisonment under the process of that Court. But then it

is said that if that is so, still the application to discharge the

defendant ought to be made to the County Court, which Court

alone has power to discharge him ; that the defendant has mis-

taken his remedy and should apply for relief to the Court

out of which the process under which he is detained was issued,

and that he would then be discharged either on summary appli-

cation to the County Court, or he can sue out his writ of

privilege, but no summary application can be made to the

County Court. Then the defendant is being illegally detained,

What is his remedy? The ordinary one by habeas corpus

disclosing on the return the reason of his detainer, and assisted

by affidavits, if necessary, to show why tlie detainer is illegal, as

was held in Ex parte Eg(jington ( 1 ). And then we have the

authority of the case before Patteson, J., in which a servant

of the Queen, in custody under a similar commitment, was

discharged by tliis mode on tlie express ground of privilege.”

Cresswell, J., said—

I

am of the same opinion,” and, after

referring to the argument, this therefore shows that this is

a commitment in execution for non-payment of the debt, and

not .as a piiiiishmeut on contempt. Then as to the mode in

which this privilege is to be enforced, it is suggested that the

defendant ought first to go to the County Court before we

can interfere ; but the decision of Patteson, J., is sufficient

authority to my mind for granting the present application.”

The other Judges, Williams, J., and Crowder, J., took pre-

cisely the same view.

I may remark that in the present instance the preliminary

(1) IS Jur., 224.
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objection cannot be made^ for the prisoner has applied to the

Small Cause Courts but has not there succeeded in obtaining his

discharge. The cause of his failure does not appear. It may

be that the Court thought it wasfunctus officioy and had no power

at the stage which the matter had then reached to order his

discharge. However this may be, there seems to be no reason why

he should not now have recourse to the ultimate authority of this

Court, if the facts are such as to justify this Court in interfering*

The affidavit of the prisoner himself states \j'eads affidavit].

A similar question of privilege was raised before me in the late

case of Wooma Churn Dole v. TeiliX), I there was of opinion

on the facts that the prisoner was not entitled to the privilege

he claimed, and that the whole case showed an obvious device

contrived for the purpose of protecting the prisoner daily for

a considerable period on his way to and from his place of resi-

dence out of Calcutta and his place of business in Calcutta.

The case in which he was subpoenaed was not at the time on the

board of this Court for trial, and Mr. Teil had no cause to

think either that it was or that it would soon be so ; on the

contrary he had every cause to know that it certainly would

not come on for trial on the day when he was arrested. It

seems to me that the facts disclosed in the affidavits in the

present case differ altogether from the facts of that case. Here

there was a suit actual 1)^ fixed and pending for trial in the

Small Cause Court on the 2nd July, in which Omirtolall Dey
was subpeeuaed to appear as a witness, and in which his appear-

ance seems to have been necessary. He had on the former

occasion, when the same case was adjourned to the 2nd, acted for

his father in that suit, and had taken part in the proceedings to

the knowledge and with the permission of the Third Judge. This

case was not only pending, as I have said, but was in fact heard

and determined as an ex parte case on that very day, only, so far

as I can see, two or three hours at the utmost before Omrito-

lall Dey was arrested. It seems to me on the affidavits to be

beyond the possibility of contest that the prisoner was attend-

ing the Court of Small Causes on that day for the purposes of

that suit, and that it was right he should be there. It may be

(1) 14 B. L. R., App., 13.
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open to question whether he stayed longer in Court after he

learnt that the case was over than was absolutely necessary.
*

According to his own account he did not. But even supposing

he did, then, on the authority of numerous English decisions,

that fact alone did not take away his privilege from arrest.

Even if he had delayed to some extent in going from the Court

to his house, he might well enough, within the decided cases,

have nevertheless not lost his privilege. But this did not hap-

j)en ; he was arrested almost as he 8tepi)ed over the outer thres-

hold of the Court. I take these facts as they are placed before

the Court on tlie prisoner’s affidavits, because on the authority of

Ex parte Dakins (1), as I have already mentioned, it is not only

justifiable but absolutely necessary in a case of this kind that

the Court should look at aftidavitn to ascertain all the necessary

facts not disclosed bv the commitment itself. The ruling of the

Court of Common Pleas in Ex parte Dakins ( 1), which is directly

applicable, relieves me from the necessity of examining the long

list of cases from The Queen v. Bolton (2) downwards, which

illustrate the principle which must govern the superior Court

on this point. 1 may mention however Baileifs case (3) as a

very strong authority the same way. The judgment credi-

tor and also the Judge of the Small Cause Court have had

notice of this application, and of the grounds on which it is

made; but no affidavits have been filed, nor any statement of

facts presented to this Court in opposition to the affidavits filed

on behalf of the prisoner. I must therefore take the facts dis-

closed in these affidavits as being substantially the facts of the

case. One of these affidavits, made by Mr. Gasper, a dis-

interested person, entirely confirms the account of the prisoner

as to the time of the day when the occurrence took place.

On these facts, then, it appears to me that the prisoner was

privileged from arrest when lie was taken by the bailiff ; that

he was therefore wrongly committed to prison by the Small

Cause Court, and that the return to the habeas corpus made to

the High Court in this case, when inquired into, does not justify

his detainer.

{l) 1 Jur., N. S.. 378. (2) 1 Q. B., 66, 72.

(3) 3 E. & B., 607, CIS.
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There still remains a point to be considered. On a com-

parison of dates, it appears that the arrest and commit-

ment took place two months ago, and unless this interval had

been accounted for this Court would not interfere on habeas

corpus. It is incumbent on tlie applicant in a case of this kind

to at once to the Court without delay. But I find in that

part of the affidavit of the prisoner which I have not read out

that this time was consumed by fruitless applications to the

Small Cause Court for release. I am therefore of opinion that

the delay does not serve to disentitle the applicant to his dis-

cliarge. There is, however, one condition I must impose on iiim.

The privilege he sets up is for the benefit of the public, and not

for his own personal advantage ; and I think I ought therefore

to require of him that he bring no action for damages for illegal

arrest or false imprisonment against the Judges of the Small

Cause Court, the bailiff, the jailor, or the judgment-creditor (1).

Mr, Allen on behalf of the prisoner states that he is instruct-

ed by the prisoner to give that undertaking.

Phgab, J.—Let the prisoner be discharged.

» Application granted^

Attorney for the prisoner : Mr. CamelL

(1) As to the right to bring an action Court, see Cameron v. Lightfoot^ 2

in the case of an arrest in breach of the W. Black, 1190, and Stokes v. White

^

privilege arising from attendance at 1 C. M. & B., 223.

1S75

MATTKR or



92 the INDIAN LAW REPORTS. [VOL. I.

1875
19.

APPELLATE CIVIL.

Before Mr. Justice L. S, Jackson and Mr^ Justice McDonelL

DEEN DOYAL PORAMANIK (Defendant) r. KYLAS CHUNDER
PAL CUOWDIIUY AND others (Plaintiffs).*

Contract—Hindu Law—Interest

The rule of Hindu law, prohibiting the recovery of interest exceeding in

amount the principal sum lent, is not applicable to suits brought in Mofussil

Courts in Bengal.

Suit to recover Rs. 14,320-2-15, alleged to be due upon a

mortgage bond, executed by the defendant in the plaintiff’s

favor on the 28th Buisakh 1274, Of this sum, Rs. 5,000 were

claimed as principal, and the balance as interest. By the

bond sued upon, the defendant agreed to pay interest at the

rate of Rs. 1-8 per cent, per mensem up to the realization” of

the principal sum, to repay the principal and interest in or

before the mouth of Choitro 1275 (March, April, 1869) ; that

the interest should be paid half-yearly ou the 30th of Aswin

uud the 30th of Choitro : and that, in case of default in the said

payment, the unpaid interest was to be added to and considered

principal, and was to carry interest at the same rate as the

jirinoipal. The defendant having made default, the plaintiffs,

after having made several demands, brought this suit ou the 6th

December 1873.

The defendant contended, amongst other things, that interest

at the stipulated rate would only lOin from the 28th Baisakh

to the end of Choitro 1275 ; that interest exceeding in amount

the principal could not be recovered; and that the amount

claimed was excessive.

The Judge haviug decreed the suit in the plaintiff’s favor, the

defendant appealed to the High Court.

* Regular Appeal, No. 127 of 1874, against a decree of the OlEciatmg

Judge of Zilla Nuddca, dated the 2nd March 1874.
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Mr. C. Jackson (Baboo Hurry Mohun Chuckerbutty with him)

for the appellant.

Baboos Mohitii Mohun Roy aud Rash Behary Ghose for the

res|)ondeiits.

Mr. (7. Jackson.—The plaintiffs cannot, under the terms of the

bond, recover anything in respect of interest accruing after the

due date thereof. Both the plaintiffs and the defendant being

Hindus, the Hindu law should be applied, under which a

creditor cannot recover from his debtor more tlian the money
lent, and a similar amount for interest; Menu, ch. viii, v. 151—
Khushalchand Lalchand v. Ibrahim Fakir (1), Ramkrish-

nabhat v. Vithobn bin Malharji (2), and Ram Lai Mookerjee v.

Haran Chandra Dliar (3).

Baboo Rash Behary Ghose for the respondents.—The law in

Bombay is diflferent from tlie law in Bengal, and the Bombay
cases cited are, therefore, inapplicable ; and the same obser-

vation applies to the last cited case, which was decided upon the

law. which obtains in Calcutta. In the Bengal mofussil matters

of contract between Hindus are not governed by the Hindu

law; Begulatioii IV of 1793, s. 15, aud Act VI of 1871, s. 24,

limiting the application of that law to suits regarding suc-

cession, inheritance, marriage, caste, and religious usages and

institutions
;
and in any case the rule of Hiudu law, which

forbids the recovery of interest exceeding in amount the prin-

cipal, is not applicable to mortgage transactions
; see Narayan

bin Babaji v. Gangaram bin Krishnaji (4).

Mr. C. Jackson in reply.

The judgment of the Court was delivered by

Jackson, J.— The two questions raised in this appeal, which

are of most importance, are, first, whether compound interest

stipulated by the instrument on which the plaintiffs sue will run

beyond the due date, which is the end of Choitro 1275 ; and

secondly, whetiier, with reference to the Hindu law, the plaintiffs

(1) 3 Bom. H. 0. Rep., A. C., 23. (2) Id., 25.

(3) 3 B. L. R., O. C., 130. See also Narayan y, Satoaji, 9 Bom. H. C. Rep.,

83, where the authorities are reviewed.

5 Bom. H. C. Rep., A. C., 157.

1875
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tm 4tn(l the defezidant being both Hindus^ a larger amount of inter-*

principal can be recovered. As to the first

^
question, we can have no doubt, 1 think, that the terms of the

€Hnjit>i5K PAt bond appear clearly to import that there was to be payment of
'OaOWDRMV

“ ^

interest in two instalments,

—

mz.y a half-yearly and yearly pay-

ment, the word including not only the particular year

which was to elapse before the amount was due, but each year

until the whole sum was recovered. As to the second point,

no authority has been laid before us to justify our adoption,

for Courts in the mofussil, of the rule of Hindu law that more

interest than the principal could not be recovered. We are

referred to a decision of the Bombay High Court in RhushaU

chand Ldlchand v. IhroMm Fakir (1), but the decision of the

Bombay Court appears to have been based upon a legislative

enactment in force in Bombay, to the effect that the Courts in

that Presidency were, in the absence of any specific Act of

Parliament or legislation, to ap[)ly the usage of the country, and
*

in the absence of such usage the law of the defendant. In the

Presidency town here, no doubt, it has been held that tlie rule of

Hindu law in question has not been abrogated by Act XXVIII
of 1855, and that the Supreme Court was, and the High Court

is, bound in its original jurisdiction to administer the Hindu

law in matters of such contract
;
but in the case before us the

provisions of Act VI of 1871, contained in s. 24, are applicable.

According to that section, the rules of Mahomedan and Hindu

law are to be administered to parties Mabomedans and Hindue

respectively, only iu matters of succession, inheritance, mar-

riage, or caste, or any religious usage or institution. We think,

therefore, that there was nothing to prevent the Court below

from awarding the amount of interest which is in conformity

with the contract between the parties, nor that there is anything

to show that the defendant had not entered into this contract

with his eyes open, or that there is any equitable ground on

which this Court should interfere. The appeal is dismissed

with costs.

Appeal dismissed.

(1) 3 Bom. H. C. Rep., A. 0., 23.
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ORIGINAL CIVIL.

Before j\lr. Justice Phear.

1875
Sept. 20, 24,

S' 28 .

In a suit brought against the owners of a mine adjaceut to a mine belonging

to the plaintiflTs, the plaint alleged that a cei^aiii boundary line existed

between the two mines, and prayed for a declaration that the boundary line

was as alleged, and that the defendants might be restrained by injunction

from working their mine within a certain distance from such boundary line.

The defendants in their written statement disputed the plaintiffs* allegation as

to the course of the boundary line. The mines were situated out of the juris-

diction of the High Court, but both the plaintifTs and defendants were

personally subject to the jurisdiction. HelJ^ that the suit was a suit for land

within cl. 1 2 of the Letters Patent, and therefore one which, the land being

in the mofussil, the Court had no jurisdiction to try.

On the facts stated in the plaint, and before the filing of the defendants*

written statement, the Court granted an interim injunction, and refused an

application to take the plaint olT the file.

This was described as a suit for declaration of title to cer-

tain land and mines, for an injunction and for other relief.

It was brought by the owners of certain land and coal mines in

the district of Hazareebagh to restrain the defendants, who were

the owners of a mine adjacent to that of the plaintiffs, from

working their mine within a certain distance from a line alleged

by the plaintiffs to be the boundary line between their mine and

that of the defendants, on the allegation that such working

would be to the injury of the plaintiffs’ mine.

The plaint prayed that it might be declared that the course

of the boundary line was as stated by the plaintiffs ; and that

the defendants might be restrained by injunction from working

their mine, within a certain distance of the said boundary line,

and from allowing the water from their mines to flow into those

of the plaintiffs, and from otherwise injuring the plaintiffs’

mines. The defendants in their written statement disputed the

13

THE EAST INDIAN RAILWAY COMPANY r. THE BENGAL
COAL COMPANY.

Jurisdiction—Suitfor Land—Letters Patent^ 1865, el. 12

—

Injunction.
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plaintiffs’ allegation as to the course of tbe boundary line, and

submitted that the Court had no jurisdiction to try the suit.

Both the plaintiffs and defendants had their principal offices,
*1

and carried on business, in Calcutta.

The plaint having been admitted, an application for an

interim injunction was granted, and an application subsequently

made that the plaint should be taken off the file, on the ground

of want of jurisdiction in the Court to entertain the suit, was

refused : and the defendants having filed a written statement,

the case came on for settlement of issues, and the issue was

raised as to whether the Court had jurisdiction to try the suit.

The Advocate-General, offg. (Mr. Paul) and Mr. W, Jackson

for the plaintiffs.

Mr. Woodrojffe and Mr. Branson for the defendants.

The Advocate- General.—By s. 9 of the High Courts’ Act,

24 & 25 Viet., c. 104, the High Court was to possess the

powers of the Supreme Court, except so far as they might be

altered by the Legislature. The jurisdiction of the Supreme

Court is shown in the Charter of 1774, and extended by s. 13

to all kinds of actions against persons resident in Bengal, Behar,

and Orissa; and by s. 17 of 21 Geo. Ill, c. 70, the Supreme

Court had* jurisdiction to try all suits against inhabitants of

Calcutta. It is submitted then that this is a suit which the

Supreme Court would have had jurisdiction to try. By cl. 12

of the Letters Patent, 1865, the powers of the High Court

extend to cases of every description in certain cases. Unless

it clearly appear that this is a suit for land within the meaning

of that clause, this Court has jurisdiction by reason of the

defendants being resident in Calcutta. It is submitted the

meaning of suit for land ” is suit for possession of land.”

The cases which attempt to show that suits for foreclosure and

redemption are suits for land are wrongly decided. Such suits

are eminently personal suits, and possession is not a necessary

element in them

—

Paget v. Ede (1). All suits concerning land

(1) L. R., 18 £q., 128.
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are not suits for laniL A suit for trespass to land is not a suit

for land

—

Rajmohun Bose v. The Bast Indian Railway Com^

pany (1) and Halford v. East India Railway Company (2); but

the suit may be brought where the person can be found. Here

the plaintiffs ask that the defendants may be prevented from

committing a trespass to their land, lu trying suits with res-

pect to land in the mofussil, this Coui*t regulates its procedure

by what would have been tlie procedure if the suit had been

brought in the mofussil

—

Bank of Hindustan v. Nnndolall

Sen (3). Tlie parties being subject to the jurisdiction, the Court

lias power to try this suit. The plaintiffs do not seek for an

adjudication of title ; see Chintaman Nnrayan v. Madhavrav

Venkatesh (4) and Ratanshankar Revashankar v. Gulah^

shankar Lalshankar (5).

Mr. Woodroffe for the defendants referred to the description of

the suit in the plaint as showing the nature of the relief sought

for. It is admitted that the defendants are entitled to work up

to the limits of their land, leaving the plaintiffs to protect their

mines by leaving a sufficient margin, and that the defendants

cannot be restrained from so working. The question, therefore,

is what is the Hue up to which the defendants have the right to

work ; in other words, is that land the plaintiffs’ or the defendants’

land ? For the plaintiffs the argument assumed that the defend-

ant-company was a British subject. It is submitted a suit

could not have been instituted lu tiie Supreme Court against a

British subject, resident in Calcutta, for land out of Calcutta,

when there was no question of contract between the parties

;

see Doe d. Hurlall Mitter v. Ililder (6). No authority has been

cited to show that such a suit was ever brought. Nor since

the Letters Patent, can residence be made the ground of juris-

diction, where the land is out of the jurisdiction, and the Court

has for that reason no jurisdiction

—

Bundle v. The Secretary of

State (7), Bibee Jaun v. Meerza Mahomed Hadee{%), S, M. LaU

(1) 10 B. L. R., 241. (5) 4 Bom. H. C. Rep., A. C., 173.

(2) 14 B. L. R., 1. (6) Morton, 183.

(3) 11 B. L. R., 301. (7) 1 Hyde, 37.

(,4) 6 Bom. II. C. Rep., A. C., 29. (8) 1 I. J., N. S., 40.

1876
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^^75 money Dasi v. Juddoonath Shaw (1), Blaquiere v. Ramdhone
Denonath Sreernony v. Hogg (3), In re Leslie (4) and

Railway Co. Bagram v. Moses (5) was a case of a declaration of trust; the

Thk Bbkoal Judge there expressly says he could make no adjudication of title.
vOAXa wO# __

Rajmohun Bose v. The East Indian Railway Company (6) has

no bearing on this case. Juggoduma Dossee v. Puddomoney
Dossee (7)> and Khalut Chunder Ghose v. Minto (8) are distin-

guishable also on the ground that there was no title to land

sought to be declared in either. As the Judge says in the latter

case (p. 429) :—No right to land, or to any interest therein,

will be in the slightest degree modified or affected by the result

of the suit.” Paget v. Ede (9) is a decision by the Court of

Chancery, which has power in any case to give a decree to afifect

the conscience of a defendant. This is a Court of limited

jurisdiction. That decision too is contrary to the whole course

of decisions in this Court. In Chintaman Narayan v. Mad-
havrav Venkatesh (10) fxad Ratanshanhar Revashankarv. Gulab-
Shankar Lalshankar (11), the question of title arose only inci-

dentally
; there was no question of title between the parties to

be decided in the suit. On that point too it was held in Surwar
Hossein Khan v. Shahzada Gholam Mahomed (12) that a suit

to have it declared that lauds were charged with the payment
of a debt on an unregistered bond for a sum of money in which
the lands were charged by way of mortgage and for an order
for sale, was a suit for recovery of an interest in immoveable
property. That was also the ground of decision in Norris v.

Chambres (13).

The learned Counsel also referred to the case of Doe d.

Cofcin v. ifamsffy (14) to which his attention had been called,

and distinguished it from the case of Doe d. Hurlall Mitter v.

under (15), because, in the former . case, the defendant

(1) II. J.,N. S.,319.

(2) Bourke, O. C., 319 ; 8. C., on

appeal, Eng., 11 th Sep. 1865.

(3) 1 Hyde, 141.

(4) 10 B. L. R., 68.

(6)

1 Hyde, 284.

(6) 10 B. L. R., 241.

(7) 15 B. L. R., 818.

(8) 1 I. J., N. S., 426.

(9) L. R., 18 Eq., 118.

(10) 6 Bom. H. C. Rep., A. C., 29.

(11)

4 Bom. H. C. Rep., A. C., 173.

(12) B. L. R., Sup. Vol^ 879.

(13) 29 Bear., 246.

(14) Morton, 148.

(15) Ib., 183.
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was a British subject,

case.

See also the note by the editor to that ib75

Thk
East Indiait
Kailavay Co.

The Advocate^General in reply.—A suit for ejectment from Thk Bknoal
Coal Co.

land out of Calcutta has been held to lie in the Supreme Court

against a native inhabitant of Calcutta

—

Doe d. Bampton v.

Petumber Mullick (1). See also Doe d. Muddoosoodun Doss v.

Mohenderlall Khan (2) and Doe d. Chuttoo Sick Jemadar v.

Subbessur Sein (3), therefore tiie being a British subject, made

no distinction. It was attempted to get rid of the case of

Paget V. Ede (4), on the ground that this Court was of more

limited power than the Court of Chancery ; but that is not so ;

although the Supreme Court had power to give possession of land

out of Calcutta, the Court of Chancery cannot give possession

of laud out of England. The case of Penn v. Lord Baltic

more (5) is an authority against tlie defendants. It does not mat-

ter what the subject of the suit is, provided the Court acting in

personam has power to compel the defendant to do what it orders.

As to the power of the Supreme Court to issue writs out of Cal-

cutta, see Dorab Ally Khan v. Moheeruddeen (6) and cases there

cited. Bundle v. The Secretary of State (7) is notin point. In

Jugyodumba Dossee v. Puddomoney Dossee (8), it was contended

that, by appointing a receiver, the Court practically gave posses-

sion. Now a different interpretation is attempted to be put upon

that case. It is submitted that immediately the defendants reach

the boundary line they will be committing a trepass which the

Court has power to prevent in this suit.

Mr. Woodroffe^ by permission of the Court, distinguished the

case of Doe d. Bampton v. Petumber Mullick (1), inasmuch as

there the jurisdiction was admitted. Doe d. Muddoosoodun Doss v.

Mahenderlall Khan (2) does not bear out the contention it

was cited to support.

(1) Bign., 24.

(2) 2 Boul., 40.

(3) Id, 151.

(4) L.R., 18 Eq., 118.

(5) 1 Ves. Sen., 446.

(6) Ante, p. 55.

i7) 1 Hyde, 37.

(8; 15 B. L. R., 313.
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1876 Mr, Jackson referred to Doe d. Bampton v. Petumber MuU
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where it is said the power coatended for w’as always

Railway Co. possessed by the Supreme Court.

Thk BiBifOAL Cur. ado. vuU.
Coal Co.

Phear, J.—It now appears that the object of this suit is not

as 1 supposed at first, to enforce an equity against the defendant-

company in regard to the user and enjoyment of its own land :

but, to use the words of the learned Advocate-General, *^the

plaintiff asks that the defendant be restrained from passing

beyond his boundary and committing a trespass on his, the

plaintiff ’s land,” and the line at which the plaintifif thus seeks to

stop the defendant is not admitted by the latter to be his bound-

ary line. On the contrary the defence is that the defendant’s

land extends to a second line considerably beyond that specified

by the plaintiff,. The sole question in dispute between the

parties is, whether the margin or strip of land between these two

lines belongs to the plaintiff or to the defendant. The suit is

substantially brought to have it declared as against the defend-

ant that this strip belongs to the plaintiff, and it is, therefore, I

think, a ‘‘suit for land” within the meaning of the 12th clause of

our Letters Patent, as it has been interpreted by a long line of

coses which it is now too late to question. It is very different

from the Howrah case (2), where the only question was, whether

defendant, a stranger, was liable for a trespass upon the plaintiff’s

land, or a nuisance affecting him in the enjoyment of it, and

where there was no question whatever between plaintiff and

defendant, as to the plaintiff’s right to the land. And the express

words of cl. 12 of the Letters Patent render the principles of

the decision in Paget v. Ede (3) in applicable.

The suit must be dismissed for want of jurisdiction with

costs on scale No. 2. Suit dismissed.

Attorneys for the plaintiffs : Messrs. Chauntrell^ Knowles^ and

Boberts.

Attorneys for the defendants: Messrs. Berners^ Sanderson,

and Upton.

(1) Bign., 24, at p. 43.

(2) Jlajmohun Bose v. The East Indian Railway Company^ lOB. L. R., 241.

(3) L. R., 18 Eq., 118.
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APPELLATE CIVIL.

before Mr, Justice Glover and Mr, Justice Mitter,

In the matter or the Petition or POONA KOOBR.*

Act XXVII of 1860

—

Review,

A review of judgment is admissible in proceedings under Act XXVII of

1860, although no express provisions for reviews are contained in the Act.

A CERTIFICATE under Act XXVII of 1860 was applied

for by Mussamut Khatun Kooer, the younger widow of one

Toondun Singh, claiming as representative of her husband by

virtue of a will in her favor, dated 25th November 1874.

The Judge refused the application, and from his decision

Khatun Kooer appealed to the High Court.

The Hish Court granted her a certificate, but no order was

made as to her giving any security. An application for review

of this judgment was made, on the ground that it was defective

in making no provision foi: the taking of security from Khatun

Kooer to whom the certificate had been granted ; but on the

argument of the application, it was objected that a review was

not admissible under Act XXVII of 1860, and the provisions of

Act VIII of 1859 as to reviews did not apply.

Mr. Branson (with him Mr. R. T. Allan and Mr. Mendies)

for Poona Kooer.

BTaboos Moheshchunder Cliowdry, Bamachurn Banerjee, Hem

Chunder Banerjee, and Probodh Chunder Mitter for Khatun

Kooer.

The judgment of the Court, which was delivered by

Glover, J., in so far as it related to the above objection, was as

follows :

—

Glover, J. — Baboo Moheshchunder Cliowdry, who has

appeared for the opposite party, contends that the law does not

Application for Review, No. 8 of 1875, against the judgment of Glover

and Mitter, JJ., passeil on the 22tid of July 1875, in Miscellaneous Regular

Appeal No. 138 of 1875,

1875
Aug, 25.

14
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1876 provide for a review in a case like this, and has quoted in sup-

Inthb port of his argument the case of Swu v. Chenamma (1), in
MATTKK OW °

THK PiTiTiow which it appears to be laid down that the provisions of the Code

of Civil Procedure regarding reviews of judgment are not

applicable to orders passed under Act XXVII of 1860, but there

is another case which has been decided in this Court, namely—

that of Hameeda Beebee v. Noor Beebee{2), in which the contrary

has been ruled, and which ruling we think we ought to follow.

We see no reason why this Court should not exercise jurisdic-

tion in the matter and consider the merits of the application for

demanding security to be taken from Mussamut Khatuu Kooer

to whom the certificate has been granted.

Application allowed^ but without costs.

Before Mr, Justice Macphereon^ Qffk* Chief Justice^ and Mr, Justice

Jackson.

1875 MOWLA BURSIl (onb or tub Defendants) v. KLSHEN PERTAB
^8* SAIII (Plaintiff).*

Appeal—Letters Patent^ 1865, cl. 15— Act VI of 1874— C?rc?er granting

Appeal to Priv\j Council,

Under cl. 15 of the Letters Patent, no appeal lies to the High Court

from an order of the Judge in the Privy Council Department, granting a

certificate that a case is a fit case for appeal to Her Majesty in Council.

The plaintiff in this case preferred a petition of appeal to Her
Majesty in Council, applied to the High Court for leave to

appeal, and obtained a certificate under the provisions of Act VI
of 1874 from Markby, J., that the case was a fit case for appeal.

From the order granting the certificate, the defendant appealed

under the provisions of cl. 15 of the Letters Patent.

Moonshee Mahomed Yusoof for the appellant.

The Advocate- Generalf offg. (Mr. Paul) for the respondent.

The Advocate-General raised a preliminary objection that,

under the Letters Patent, cl. 15, no appeal lay from an order

by a Judge iu the Privy Council Department, granting a'

* Appeal under cl. 15 of the Letters Patent from the decision of Markby, J.,

dated 9th April 1875, in Privy Council Appeal, 9 of 1875.

(1) 5 Mad. H. C. Rep., 417. (2) 9 W. R., 394.
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certificate under the provisions of Act VI of 1874. There is 1875

no appeal in any case, unless it is expressly given by some Mowla Buxta

enactment. Moreover, Act VI of 1874 directs that, on the
PSBTAB SaHI*

admission of an appeal, the proceedings shall be sent on at once.

No provision is made there for an appeal, or for any delay for

the purposes of an appeal.

Munslii Mahomed Yusoof contended that an appeal in such

Cases was expressly allowed by the provisions of cl. 15 of the

Letters Patent. It was an appeal to the High Court from the

judgment (1) of one Judge of that Court. An appeal being so

allowed, it was unnecessary to make any provision in Act VI
of 1874 for allowing an appeal. S. 6 of the Act only takes

away the right of appeal to the Privy Council in certain

cases.

The judgment of the Court was delivered by

Macpherson, J. — It appears to me that in this case,

in which a certificate that the case is a fit one for appeal to

the Privy Council has been granted by the Judge in the Privy

Council Department, there is no appeal under cl. 15 of

the Letters Patent. Reading ss. 11 and 12 of Act VI of

1874, it is clear that an appeal from an order granting a certi-

ficate was never contemplated. S. 11 provides that the

proceedings shall go on at once upon the certificate being

granted, and no provision is made for the delay which neces-

sarily follows upon an appeal being preferred. It would more-

over be very inconvenient, if there were an appeal under cl. 15

from these orders. The certificate being once granted,

it certainly seems very unnecessary that the whole matter

should be again discussed here before a different Bench, The
appeal to the Privy Council being admitted, tlieir Lordships will

have the whole matter before them, and will dismiss the appeal

if they think it has been improperly admitted.

Appeal dismisned,

(1 ) Afl to whnt is a‘*judginent” with- C., 10 ; The Justices v. The Oriental

ill the meaning of cl. 15 of the Letters Oas Company, 8 B. L. R., 433;

Patent, see DeSouza v. Coles, 3 Mad. Sonhai v, Ahmed Bhai, 9 Born. H. C.

H. C. llep., at pp. 387-8 ;
Rahu Bihi v. Bep., 398.

Mahomed Musa Khan, 4 li. L. R., A.
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PRIVY COUNCIL.

P. c.* BHAGBUTTI DEYI (Defrmdant) r. BIIOLANATH THAKOOR
and others (Plaintiffs).

June 4^5.
n appeal from the High Court of Judicature at Fort William in Bengal.]

In this case the decision of the High Court (1) was reversed

by the Privy Council, who held that the effect of the instru-

ments was to give the widow an estate for life with power to use

the proceeds as she chose, and consequently that the proceeds or

property purchased by her out of the proceeds would belong on

her decease to her heirs. But as the decision turns entirely on

tlie effect of the particular expressions used in the instruments

and illustrates no principle of law, no detailed report is now

given.

ORIGINAL CIVIL.

Before Mr, Justice Phear,

1875 MOKOONDO LALL SHAW and another r. GONESU CHUNDER
Sept. 6 gf* 1 8. SHAW and another.

Hindu Law— TFi7/— Clause restraining Partition or EnjoymenL

Where a Hindu testator gave all his immoveable property to his sons, but

postponed their enjoyment thereof by a clause that they should not make any

division for twenty years, Held, that the restriction was void as being a

condition repugnant to the gift, and that the sons were entitled to partition

at once.

Suit for construction of the will of one Nilmoney Shaw, for

an account, for partition, and other relief.

The testator Nilmoney Shaw, a liquor merchant in Calcutta,

died on 23rd June 1874, leaving four sons, viz., the defendant

Gonesh Chunder, the plaintiff Mokoondo Lall, Promodee Lall

* Preient Sn J. W« Colvilb, Sib B. Peacock, Sib M. E. Smits,

aud Sib Robert P. Collibb.

(1) 7 B. L. R., 93.



VOL. I.] CALCUTTA SERIES. 105

since deceased, and the plaintiff Nrigendro Lall an infant, and

also a daughter, and one Bosunto Coomaree Dossee, the widow

of a son who had predeceased him. He died possessed of

considerable moveable and immoveable property, and by his

will, dated 16th June 1874, in Bengali, after appointing his son

Gonesh Chunder as his sole executor, he directed that Gonesh

Chunder should have the management of all the moveable

and immoveable property and the conduct of the business, and

that his three other sons should remain joint in food with

Gonesh Chunder, who was out of the profits of the business to

lay out as long as tlie sons remained joint Rs. 200 per month for

the household expenses ; if the sons were uti willing to remain

joint, then Gonesh Chunder should get from the profits of the

business Rs. 70 per montli, and the other three sons the

remaining Rs. 130 in equal shares for their respective house-

hold expenses. The first paragraph of the will then con-

tinued :
—‘‘ After twenty years from my death my sons will

be at liberty to divide and take the aforesaid business, but

before tlie aforesaid twenty years (Iiave elapsed) my sons will

not be competent to divide the capital stock or profits of the

aforesaid business, and the business will not be made liable for

their respective debts. I have appointed my eldest son Gonesh

Chunder to carry on the said business; but before the lapse of

twenty years from my death, neither he nor any of my other sons

shall acquire any rights therein.” In the 2nd paragraph of

the will, the testator directed a certain sum he had accumulated

from the profits of the business to be thrown into the jummA
of the aforesaid business, the two to be divided according to the

rule for the aforesaid business after the lapse of twenty years

from my death. Before this time my sons shall not be competent

to make a division.” The 5tli paragraph of the will was as

follows:— Whatever other immoveable property, &c., I have

besides the said business, I give to my sons in equal shares;

as soon as they wish they may divide and take it in equal shares;

But after the lapse of twenty years from my death, my eldest son

Gonesh Chunder and Ins heirs becoming rightful proprietors,

will get a 5-anna share of the whole of my aforesaid business

and the profits thereof and the property which has been

ms
Mokoobdo
Lall Shaw

V,

OONKAK

SiiAvr.
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1875

Mokoondo
Lall Shaw

V,

Ciu;ni>rr
Shaw.

purchased with the said profits : of the remaining 1 1-anna share

Mokoondo Lall and his heirs will get a 4-anua share^ Promodee

Lall and his heirs a 3-anna share, and Nrigendro Lall and his

heirs a 3-anna share.”

TJie only question material to this report arising on the will

was as to the validity or otherwise of the restriction imposed

by the testator on the division of his property, by prohibiting any

division thereof for twenty years: the plaintiff submitting that

it was invalid and inoperative. The defendant submitted that

inasmuch as until the lapse of twenty years, the sons were not to

acquire any rights in the business, the suit was premature ;

and that the restriction as to division was not invalid. On
the case coming on for settlement of issues, these questions were

raised.

Mr. Branson and Mr. Bonnerjee for the plaintiffs.

The A(ivocate-‘ General, offg., Mr. Panl, and Mr. Macrae for

the defendants.—The cases of Kumara Asima Krishna Deh v.

Knmara Kumara Krislnia Deh (1), Hamdhone Ghose v. Amtnd

Chnnder Ghose (2), Annnd Chunder Ghose v. Pranhisto

Dutt (3), Anath Nath Dey v. Mackintosh (4), and Sat*

cowree Sem v. Gohind Chnnder Sein (5) were referred to in

argument.

Pheau, J.—The testator directs his eldest son to pay out of

the profits of his business Rs. 200 a month for the family expenses

of his sons, if they remain living in commensality, or Es. 70 a

month to himself, Gonesh Chunder, and Rs. 43 and odd annas to

each of the three other sons if tlmy separate. This is to go on for

twenty years, Gonesh Chunder managing the property
; mean-

while, if he dies, the next son in succession is to be manajrer and

BO on, and the rest of the profits over and above the Rs. 200 per

month are directed to be invested and accumulated. Then the

(1) 2 B. L. R., O. C., 11. (8) 3 B. L. R., O. C., 14.

(2) 2 Hyde, 97. (4) 8 B. L. R., 60.

(5) 2 I. J., N. S., 66.
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testator declares (reads portion of 1st paragrajdi set out, ante

p. 105). Afterwards in the 5tli paragraph of the will he says

(reads 5th paragraph, ante p. 105).

I entertained some doubts at first whether the passages which

I have read amounted to any disposition of the property other

than the Rs. 200 a month during the period of twenty years.

The words neitlier he nor any of my other sons shall acquire

any rights therein” seemed to exclude the supposition that they

were intended to have any interest in the business during

that time, and some of the words of paragraph 5 to some extent

confirmed that view. On the other hand, the substance of

paragraph 5 seems to contemplate that the property is given

at once in specified shares to the sons ; and tliere would be a

very considerable inconvenience on the body of the will on any

other interpretation. I have come therefore to think that the

words neither he nor any of my other sons shall acquire any

rights therein ” mean rights of immediate enjoyment. The

accumulations which are directed to be made and invested are

ultimately given to the sons in the same shares as tlie original

property : and on the whole, I think, the true construction of

the disposition is that the testator gi ves all his property in these

business to his sons in the shares which are specified in para-

graph 5 ; but postpones their enjoyment of this property for

twenty years subject only to the monthly gift of Rs. 200 to the

sons jointly for household expenses, or in the shares I have

already mentioned in the event of their living separate. Now,
without saying that a Hindu testator might not give the current

profits or income of the property to the trustees and direct them

to apply this to the payment of debts throughout a specified

period, as twenty years, I do not think it is competent to him to

give the corpus of the property to an adult person and at the

same time to forbid that person from enjoying the property in

the way which the law allows. The prohibition against receiving

and enjoying the income for twenty years appears to me simply

to be a condition imposed on the property which is repugnant to

the gift. It is not merely the giving of one portion of the pro-

perty to one person or purpose, and the remaining portion

to another person or purpose ; but it is giving the entire property

1875

MoKOOMDOi
Lali. Shaw

0 ,

OONKSH
CillJNOKB
Shaw.
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to one person and coupling this gift with a prohibition against

his enjoyment. The attempt to do this is I think void in law.

The result is that, on this will as I construe it, the parties to the

suit are immediately entitled to the businesses subject only to

the direction with regard to the application of Ks. 200 per month

for household expenses. I think therefore they are entitled to

the partition.

Judgmentfor plaintiff.

Attorney for the plaintiffs : Baboo P. C. Mookerjee.

Attorney for the defendants : Baboo G, C. Chunder.

FULL BENCH.

Before Sir Richard Oarth, KL, Chief Justice^ Mr. Justice Jackson^ Mr.

Justice MacphersoUf Mr. Justice Markbi^, and Mr. Justice Glover,

MOTHOORMOHUN ROY (Plaintiff) w. SrOORENDRO NARAIN
DEB (Defendant).

of^ Majority of Hindus—Act XL of 1858

—

XJnconscionahle

Agreement— Usury.

A Hindu, resident and domiciled in Calcutta, and possessed of lands in tbe

mofussil, borrowed in Calcutta a sum of money from the plaintiff, a pro-

fessional money-lender, and agreed by his bond to repay the principal

with interest at 36 per cent, per annum in Calcutta. The defendant’s age,

at the time he executed the bond, was sixteen years and one or two months
;

but neither his person nor his property had been taken charge of by the Court

of Wartls, or by any Civil Court. The defendant having made default in pay-

ment the plaintid brought the present suit. The defendant pleaded his

minority.

Held by the Full Bench that the law as to the age of minority

governing the case was not Act XL of 1858, but the Hindu law, under which

the defendant was not a minor at the time he executed the bond, and that

therefore he was liable on it.

On the merits of the case the lower Court (Piibar, J.) found that the agree-

ment was unconscionable, and one which a Court of Equity would not enforce*

Held hy the appeal Court (Garth, C.J., and Macfhbrson, J.), in accordance

with the decision of Phear, J., that the plaintiff was only entitled to a decree

for the amount actually received by the defendant from him, with interest at

6 per cent.
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Appeal against the decision of Pheak, J., dated the 26th 1875

April 1875. Mothoor-
, -I ^

MOHUN KoY
Suit to recover money due upon a bond. The defendant, v.

SOORKNDRO
who was resident and domiciled in Calcutta, but who possessed Nauain

lands in the mofussil paying revenue to Government, borrowed

a sum of money from the plaintiff, a professional money-lender,

on a bond bearing interest at 36 per cent, per annum. The

defendant borrowed the money in Calcutta and agreed to repay

it in Calcutta. He was at the time sixteen years and one or

two months old. The defendant had not been taken charge

of, either as regards his person or his property, by the Court of

Wards or by any Civil Court. The defence was that the defend-

ant was a minor at the time he entered into the contract, and that

the transaction was an unreasonable and unconscionable one.

The case was heard by Phear, J., and the first issue raised

was whether the defendant, at the time he entered into the con-

tract, was or was not a minor, and on this issue the following

judgment was delivered.

Phear, J.—According to the evidence of the plaintiflT, the

defendant was of the age of sixteen years and one or two

mouths at the time the contract was entered into upon which

this suit is brought
; and the first question I have to decide, is

whether the defendant was, under the circumstances of the case,

then a minor.

This depends upon the construction to be put upon Act XL
of 1858. The general purpose of that Act is the care and

protection of the property and persons of minors who have

property. Its special purpose is to empower the Courts of

the mofussil to exercise this care, to give this protection, and to

direct them as to the means of doing so. S. 26 enacts

that for the purposes of this Act every person shall be held to

be a minor, who has not attained the age of eighteen years,” and

by the Full Bench judgment in Madhusvdan Manji v. Debi-

gobinda Newgi{V)y\tYi2LfihQ\A. that it was not the special pur-

pose of the Act which limited the operation of the section, but

(1) 1 B. L. R., F. B., 49.

15
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that all persons whom it was the object of that Act to care for

and protect came within it« A.s Sir JBarnes X^eacock^ who

delivered the judgment of the Court, put it,—the persons whose

friends and relatives did not come forward to protect them by

invoking the assistance of the Civil Court, certainly required

such protection as the disqualification of minority would afibrd

them, quite as much as, if not more than, those who were so

cared for. And acting upon the authority of this decision, it

seemed to me right in the case of Jadunath Mitter v. Bolyecliand

Dutt (1), for the reasons which I then gave, to hold that the

Act operated within the Presidency town as well as in the

raofussil, that is, as well, when the care of the disqualified person

would properly devolve upon the High Court, as when that

care would fall within the scope of the local mofussil Courts.

A late Pull Bench decision, however, Gaily Churn Mullick v,

Bhuggohutty Churn Mullich (2), ruled that this decision was

wrong so far as the case of the person is concerned, who, toge-

ther with his property, should be entirely within the limits of

the High Court’s local jurisdiction. I have not found it easy

to gather from the reported words of the late Chief Justice

who delivered the judgment of the Court in that case, the exact

ratio decidendi. In the very last passage of the judgment. Sir

Richard Couch says:— We will not undertake now to define

to what extent the Act may operate when a person, resident in

the town of Calcutta, has property in the mofussil.” This is

just the case which is now before me, and I find, therefore, from

this passage that the Full Bench expressly excluded it from the

range of its decision. And, moreover, I also infer from this

jiassage that it was possible consistently with the view, what-

ever it was, which was taken by the Full Bench of the scope

and meaning of Act XL of 1858, that it should have some

operation within the limits of the Presidency towns. For, had

the Full Bench been of opinion that the Act had no such

operation, and that it could not, in any case, affect the status in

regard to minority of a person resident in the town of Calcutta,

surely this passage would not have been added to the judgment.

(1) 7 B. L. R., 607. (2 10 B. L. R., 231.
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And in meeting tlie grounds upon which the decision in Jadunath

Mitter v. Bolyechand Dutt (1) was placed^ the Chief Justice, if

the report in the Bengal Law Reports is correct, does not seem

to have been in all respects very successful.

With regard to one of these grounds, he remarks, As
to Phear, J.’s reason that we ought not to attribute to the

Legislature the intention to set up for the same persons two

standards of majority, one to prevail in the mofussil, and the

other in Calcutta, we think the answer is that two standards

have been set up in the mofussil by Regulation XXVI of 1793,

and it was the state of the law until Act XL of 1858 was

passed.’^ This, on reference to Regulation XXVI of 1793, it

will be seen at once, must have been spoken under misappre-

hension ; and I am certainly not aware that the state of the

law, before Act XL of 1858, was, as the result of any legisla-

tion, comparable in kind with the supposed case which was the

foundation of the remark in the judgment in Jadunath Mitler v.

Bolyechand Dutt (1). And with regard to another ground

of that judgment, namely, that the power of the Supreme

Court over minors was not interfered with by the con-

struction put upon the Act, the reporter of the Bengal

Law Reports makes Sir Richard Couch say :— If the

Court could not order the property under its control of a

person under eighteen to be made over to liim, that would

be affecting the powers of the Court.” Now, the prohibitory

words of the section (29), are— Nothing contained in this Act

shall be held to affect the powers of the Supreme Court over

the person or property of any minor subject to its jurisdiction.”

Even the power to hand over the property of a person, who had

been a minor, at the termination of his minority, cannot, I

conceive, be said to be in any degree interfered with solely by

prolonging the duration of the minority ; still less, if possible

are the powers of the Court over the person and property of

the minor thereby affected, and I feel satisfied that the learned

Chief Justice has been somewhat misreported in the version of

his words which has been given in the Bengal Law Reports.

MOUUN

SoOltKNDKO
Naraxn Dkb.

(1) 7 B. L. R., 607.
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The result however is unfortunately that with the utmost

desire to apply any principle which may be involved in the

decision of the Full Bench to the present case, I find myself

unable to discover what that principle is.

As I have already remarked the particular case now before

me was expressly left untouched by the judgment of the Full

Bench, and therefore the decision in Jadunath Mitter v. Bolye^

chand Diitt (1), may be rightly applied to it, unless some over-

ruling principle has been laid down in the later and superior

decision. Under these circumstances, not, I am bound to say,

without hesitation, 1 find myself obliged to hold that in this

case where, although the defendant himself is resident in Cal-

cutta, the bulk of his property is situated in the mofussil. Act

XL of 1858 is operative to prescribe the limit of minority, and

that up to the limit of age so prescribed, namely, eighteen years,

the defendant has the status of a minor wherever he is. To hold

otherwise would not only involve the various anomalies which

have been spoken of in previous cases, but other practical

inconveniences of more immediate consequence.

Suppose the family of the defendant had been resident in the

mofussil instead of in Calcutta, and that, as is the case now,

the defendant himself lived with the other members of the

family, and suppose that under circumstances such as have

in fact happened, and, as indeed would no doubt have happened

on a supposition which I have now made, none of the members

of the family thought it necessary or desirable that the defend-

ant and his property should be placed under the immediate

protection of the mofussil Courts ; his uncle, the kurta of the

family, and his mother, might well enough be satisfied that his

interests would be well taken care of without the necessity of

any such step as that. It is indisputable that, in this state of

things where he requires the protection of minority as little as

may be, he would, by the express intention of Act XL of 1858,

remain a minor until the age of eighteen. And then suppose that,

having, under these circumstances, reached the mature age of

sixteen years, he some day eluded the watchfulness of his family

(1) 7 B. L. R., 607.
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protectors, and managed to get in to Calcutta, there to join

persons more practised in the ways of dissipation and wasteful-

ness than he was ever likely to be in the way of meeting in the

mofussil,—surely, under these changed conditions, he requires

the protection of minority greatly more than he would have

done had he remained at home. The words of Act XL of

1858 are wide enough to give it him, as I pointed out in the

case of Jadunath Mitter v. Bohjechand Dutt (1), and the last

Full Bench decision does not say the contrary. It seems to me
therefore only reasonable to infer that the Act intended to

give him this protection in Calcutta as well as elsewhere, and

that the Legislature meant by the words of s. 26, when

attaching the disqualification of minority, that it should be a

j)ersonal disqualification, not sli[)ping on and oflP accordingly as

the person went to the one side or the other of the boundary

line between Calcutta and the mofussil. The Full Bench deci-

sion in Madhusudan Manji v. DehigoMnda Newgi (2), which is

approved of in the decision in Cally Churn Mullicli v. Bhuggo^

hutty Churn Mullick (3), laid down that the disqualification

intended by the Act was a general disqualification and not a

special disqualification in regard to dealings with local property

or any other limited object of that kind. In ray opinion, then,

the first issue must be decided against the plaintiff, and the suit

dismissed without costs.

On the merits, Phear, J., was of opinion that the transaction

was a wholly unconscionable agreement, and one which a Court

of Equity would not enforce ; and that even if the plaintiff’s

claim were not invalid by reason of the defendant’s minority, it

should be reduced to such a sum as was actually received by the

defendant from the plaintiff, with interest at a reasonable rate.

He accordingly expressed his opinion that if his decision on

the question of minority had been otherwise the plaintiff would

only have been entitled to a decree for Bs. 4,390 with interest

at 6 per cent, from . the date of the loan to the filing of the

plaint

(1) 7 B. L. R., 607. (2) 1 B. L. R., F. B., 49.

(3) 10 B. L. R., 231.
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From this decision there was an appeal which was heard before

Garth, C.J., and Macpherson, J., who, after hearing argu-

ments both as to the age of majority, and on the merits, referred

the question, as to what the age of majority governing the case,

to a Full Bench by the following order.

Garth, C.J., (Macpherson, J., concurring).—In the case

of Madhusudan Manji v. Dehigobinda Newgi (1), it was

ruled by a Full Bench, on a reference made in an appeal

from a decision of the Judge of West Burdwan, that, under

Act XL of 1858, every person in the mofussil, not being a

European British subject, is a minor until he attains the age of

eighteen years. In the case of Colly Churn Mullich v. Bhug^

gohutty Churn Mullich (2), the following question, which arose

in a suit pending in the High Court, sitting in the exercise of

its ordinary original civil jurisdiction, was referred for the

decision of a Full Bench : What is the age of majority of a

Hindu, resident and domiciled in the town of Calcutta, and not

possessed of any property in the mofussil The Full Bench

held that the question was not affected by Act XL of 1858, and

that in such a case the age of majority is the end of fifteen

years.

In the present suit, a further question (not expressly covered

by either of the decisions just mentioned) has arisen. A Hindu

resident and domiciled in Calcutta, but possessing lands in the

mofussil, paying revenue to Government, being more than sixteen

and less than seventeen years of age, borrowed money in Cal-

cutta, which he in Calcutta agreed to repay in Calcutta. Having

failed to repay, and being in Calcutta, he is sued in this Court,

on the Original Side, for the amount of money which he agreed to

pay and interest. He has not been taken charge of (either as

regards his person or his property) by the Court of Wards, or by

any Civil Court.

The defendant having pleaded minority^ the question is, what

is the law as to the age of minority which governs this case ?

The question is very important, and as we have doubts as to

(1) 1 B.L. R.,P.B.,49. (2) 10 B. L. R., 231.
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the answer to be jjiven to it, we think it ought to be decided by
a Full Bench, and we refer tlie question accordingly.
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The Advocate General^ offg. (Mr. Paul){or the appellant.—The
^^**^^*‘

question involved in this case was substantially decided in Cally

Churn Mullich v. 'Bhuggohutty Churn MuUick{\). This case is

hardly distintjuishable from that. The defendant was a resident

of Calcutta. His possessing property in the mofussil or elsewhere

will not affect the question of majority. The law that determines

his majority is one that affects his personal status without reference

to property. By the /ea: loci contractus he attained his majo-

rity at sixteen which is the age fixed by the Hindu law, which

this Court administers in cases of Hindus, and that law alone

will govern this case. The law cannot be changed by the Court

merely because there would be an anomaly in fixing sixteen to

be the age of majority in Calcutta and eighteen out of Calcutta.

There have been many anomalies between the mofussil law and

the law administered in Calcutta in many respects. Even

the procedure itself was wholly different until recently, and

there are some anomalies to this day.

The Supreme Court alone exercised jurisdiction over minors

residing: in Calcutta. Minors resident in the mofussil were

without sufficient protection, hence. Act XL of 1858 was

passed for their benefit ; see the preamble. [Garth, C.J.

—

The Act was for the protection of property in the mofussil.]

It was for the protection of the person and property ; see s. 2

of the Act. The person in such a case could not be brought

within the jurisdiction of the mofussil Court. The jurisdiction

given by this Act is given to the mofussil Courts alone
; s. 29

enacting that the expression Civil Court as used in this

Act shall not include the Supreme Court.’’ Property in the

mofussil in such a case is not left without protection.

When the Supreme Court took the person of the minor under

its care, it appointed a guardian and also took charge of his

property in the mofussil. It being one of the prerogatives

of the Crown to superintend the affairs of minors, it may

(1) 10 B. L. B., 231.
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be doubted whether the Legislature could then interfere

with minors residing in Calcutta who had property in the

mofussil. The Act is not a general one to provide for all

minors in and out of Calcutta. The Act nowhere provides

for the management of the property separately from the care

of the person, but it provides for both at the same time.

Ss. 4 and 5 show that the Civil Court has the power to

take charge of the property of a minor who is residing within

its jurisdiction. By s. 5 application must be made to the

Court within whose jurisdiction the minor is residing. In the

case of Madhusudan Manji v. Dehigohinda Newgi (1), the minor

was not a resident of Calcutta, therefore he was considered to

be subject to the provisions of Act XL of 1858, but if the

decision proceeded on the ground that it would make an anomaly

to hold otherwise, it is wrong, and this Court, as a Full Bench,

can consider and question the decision of another Full Bench.

By the Succession Act (s. 3) and the Limitation Act (s. 3), the

age of majority is fixed at eighteen years. There would have

been no occasion for this if Act XL applied. The High Court

administers the Hindu law as the Supreme Court did, and by

that law a minor attains majority at the end of fifteen years.

Therefore the contract made by the defendant iu this case is

good and valid according to law.

Mr. Phillips for the respondent.—No doubt anomalies in

the law have existed : but the anomaly of a person having one

status in one place, and another in another place, where the

two places are in a country under the same rule, has never

existed unless it exists under Act XL of 1858. It was never

intended under that Act that the persons subject to it should

have a shifting majority. If a person becomes subject to the

Act it governs him for all purposes, and wherever he may be.

The law upon this subject is laid down in Story on

the Conflict of Laws,8s. 101 to 103. It seems that when a

person is once a major by the law of his domicile, he is always so.

[Garth, C.J.—If the mofussil Court has the power to act, it

might proceed to take charge of a minor, and come into

(1) 1 B, L. R., F. B., 49.
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conflict with the High Court which might also think it proper to 1^75
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is no reason why a boy of sixteen or seventeen should be left Narain Dbb.

unprotected. Act XL of 1858 provides a machinery only for

the mofussil Courts, and not for the Supreme Court, because

the Supreme Court had its own machinery and its own proce-

dure ; but the provisions of the Act when it goes on to provide the

age of majority are for all the Courts, both the Supreme Court

and the Courts in the mofussil. The sections that follow s. 1

provide for a part of the purposes of the Act. All the detailed

provisions are directed to persons and property in the mofussil.

There is nothing to show that these persons must reside in the

mofussil. “ The purposes of this Act ” must not be restricted to

the machinery of the Act, but the wider purpose of protecting

the property, for which purpose the extension of minority in

Calcutta is as necessary as in the mofussil. The purposes of

the Act are summed up in the general purpose, namely, the

protection of property. If the property is in a district, the Court

of the district may be put in motion, notwithstanding the minor

may be residing elsewhere. If the minor should have property •

in more districts than one, and if he be residing in Calcutta, the

Civil Court of any one of the districts may protect his property.

Otherwise it would be impossible to protect the minor’s property

in the mofussil if the disability is not extended, and if the

minor is, on coming into Calcutta, liable to be taken in execu-

tion. The Act, therefore, must have intended eighteen to be

the age of majority applicable generally.

The Advocate-General in reply.

The following judgments were delivered by the Full Bench:—

Garth, C. J. (Jackson, Markby and Glover, JJ„
concurring).—We are of opinion that the question which has

been submitted to us in this reference, is not distinguishable in

principle from that which was decided by the Full Bench in the

case of Cally Churn Mullick v. Bhuggohutiy Churn Mullick (1),

and must be governed by that decision.

(1) lOB. L. R., 231.
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It was there held that the provisions of s. 26, Act XL of

1858, extended only to those minors whose persons and property

were placed by that Act under the protection of the Civil Courts

of this country, other than the Supreme Court, and conse-

quently that a person resident in Calcutta, and subject to the

jurisdiction of the Supreme Court, did not come within the

provisions of that section*

In tills case the defendant is proved to be resident and domi-

ciled within the town of Calcutta. The contract upon which he

is sued was made in Calcutta, and was to be performed in Cal-

cutta. His person and his property, although some of that

property may be situate in the mofussil, was, so long as he was

a minor, subject to the jurisdictiou of the High Court, which

has been substituted for the Supreme Court, and we therefore

consider that the principle upon which the decision in Cally

Churn Mullich v. Bhuggohutty Ckurm Mullick (1), was based,

applies with equal force to the jiresent case.

MacphERSON, J.—In Madkusudan Manji'^s case (2) the parties

and their property, and the litigation connected with them,

were all in the mofussil. The question of the operation of Act

XL of 1858 within the local limits of Calcutta or on persons

residing there was not before the High Court, either directly or

indirectly, and was never referred to in any way. In truth, the

decision in that case scarcely touches the present issue at all.

A good deal has been said about anomaly and inconvenience.

In Madkusudan ManjVs case (2), the Full Bench dealing with per-

sons living in the mofussil, and Courts in the mofussil, deemed it

anomalous and inconvenient that there should be more than one

age of majority in the mofussil. And the Full Bench may have

been justified in drawing inferences based on its sense of that

inconvenience and anomaly. But these inferences could not pro-

perly have been drawn had the question been as to the age of

majority of Hindus residing in Calcutta. It miglit be impro-

bable that the Legislature would sanctiou auythiug so incon-

venient as two possible ages of attaining majority iu the mofussil.

(1) 10 B. L. R, 231. (2, 1 B. L. R., F. B,, 49.
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where one general law was supposed to prevail. But no such 1876

improbability could exist as regards Calcutta and "the mofussil Mothoob

taken together, inasmuch as the whole substantive law prevailing

in Calcutta (and, indeed the law of procedure also), was in 1858

avowedly different from that of the mofussil. The position of

the parties as to both their persons and their property differed in

innumerable respects according as they happened to reside in

Calcutta or in the mofussil ; and many such differences exist up

to the present day. Therefore the argument based on anomally

and inconvenience which was referred to by the Pull Bench in

Madhnsudan ManjVs case (1) has no applicability to the ques-

tion now before us.

In the later case of Cally Churn Mullich (2), the Full Bench

has held that none of the powers conferred by Act XL of 1858

could be exercised within the jurisdiction of the Supreme Court,

that the construction which was first put upon that Act (by the

Supreme Court and by the High Court on the Original Side),

that it did not alter the Hindu law in Calcutta as to the age of

majority, was the right construction; that the Legislature in

passing Act XL of 1858 never intended to alter the laws in

Calcutta ; and that the end of fifteen years is the age of majority

of a Hindu resident and domiciled in the town of Calcutta, and

not possessed of any property in the mofussil.

The present questiou was, in my opinion, practically deter-

mined by the Full Bench in Cally Churn MullicVs case (2),

though the Court did then decline to express any opinion on it.

If it be good law, as the Court then decided, that Act XL of 1858

did not alter the Hindu law in Calcutta as to the age of major-

ity, it seems to me that there is no need to discuss the matter

further, for it is clear that unless the Hindu law in Calcutta as

to the age of majority was altered by Act XL of 1858, the

defendant now before us was of full age at the time he entered

into the contract on which he is sued.

As regards this particular case, out of which this reference

to a Full Bench has arisen, the facts being such as are stated in

(l) l B L. R., P. B., 49. (2) 10 B. L. R., 231.
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doubt that the plea of minority is bad.

After this decision of the Full Bench the appeal Court, on

2nd December, delivered their judgment on the merits. The

cases which had been referred to on the question of the uncon-

scionable character of the transaction, and as to whether a Court

of Equity would enforce it, and as to the rate of interest were

Greenough v. McClelland (1), Inman v. Inman (2), and Earl

of Aylesford v. Morris (3), and the other cases there cited.

The judgment of the Court was delivered by

Macphbeson, J.—The plea of minority having been dis-

posed of by the decision of the Full Bench, it remains for us

to consider what amount the plaintiff is entitled to recover.

Phear, J., being of opinion that, even supposing the defendant

to have attained the age of majority at sixteen, the bargain

was most unconscionable and unfair, and one which no Court

of equity ought to enforce, declared that the plaintiff could

in no event get a decree for more than the sum actually paid

by him to the defendant with interest at the rate of 6 per

cent, per annum up to the date of filing the plaint. Disallow-

ing the three sums of Rs. 450 retained for interest, Rs. 100

paid to Baboo Romanath Daw the Attorney, for having in

his character of solicitor for the plaintiff, advised the plaintiff

that the defendant was legally of age, and Rs. 60 for oflSce

or amlah expenses, Phear, J., declared that the balance (which

which would be Rs. 4,390) was the amount paid by the plaintiff

to tlu defendant.

For the ^appellant it is contended, that if the defendant was

legally of age when he signed the promissory note, he is bound

by the terms of the note, and the plaintiff is entitled to a decree

for the full amount claimed.

We agree with Phear, J., in the view which he has taken of

the facts of this case : and we are of opinion that the plaintiff

is entitled to a decree for what he actually advanced, with

interest at the rate of six per cent, per annum, and to nothing

(1) E. & B., 424; S. C. on appeal, (2) L. R., 15 Eq., 260.

o 429. ^3) L. R., 8 CU. App., 484,
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more. It is an entire mistake to suppose, that because the law

against usury has been repealed, a money-lender can, as a

matter of course, enforce a contract such as this made with

a young man who has only just attained the legal age of major-

ity. Miller v. Cook (1) and Earl of Aylesford v. Morris (2) are

clear authorities that the jurisdiction of the Court over uncon-

scionable bargains of this nature is not affected by the repeal

of the usury laws. The remarks of the Lord Chancellor

in the latter of these cases are very pertinent to the estate of

facts now before us. After referring to the old usury laws

and arbitrary rule of equity as to sales of reversions, Lord

Selborne says:— Both have been abolished by the legislature
;

but the abolition of the usury laws still leaves the nature of the

bargain capable of being a note of fraud in the estimation of

this Court; and the Act as to ‘"sales of reversions (31 Vic.,

c. 4) is carefully limited to ‘ purchases made bond fide and

without fraud or unfair dealing,’ and leaves under-value still

a material element in cases in which it is not the sole equitable

ground for relief. These changes of the law have in no degree

whatever altered the onus probandi in those cases, which,

according to the language of Lord Hardwicke, ‘ raise from the

circumstances or conditions of the parties contracting weakness

on one side, usury on the other, or extortion, or advantage taken

of that weakness,’ a presumption of fraud. Fraud does not

here mean deceit or circumvention ; it means an unconscientious

use of the power arising out of these circumstances and condi-

tions; and when the relative position of the parties is such as

primd facie to raise this presumption, the transaction cannot

stand unless the person claiming the benefit of it is able to repel

the presumption by contrary evidence, proving it to have been

in point of fact fair, just and reasonable. This is the rule

applied to the analogous cases of voluntary donations obtained

for themselves by the donees, and to all other cases where influ-

ence, however acquired, has resulted in gain to the person

possessing at the expense of the person subject to it.”

1875

V.
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(1) L. R., 10 Eq., 641- also Barrett v. Hartley^ L. R. 2 Eq,,

(2) L. R., 8 Ch. App,, 484, See 789, at p. 795, per V. C. Stuart.
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Again he says :—" It is sufficient for the application of the

principle, if the parties meet under such circumstances as, in

the particular transaction, to give the stronger party dominion

over the weaker ;
and such power and influence are generally

possessed, in every transaction of this kind, by those who trade

upon the follies and vices of unprotected youth, inexperience,

and moral imbecility. In the cases of catching bargains with

expectant heirs, one peculiar feature has been almost universally

present ;
indeed its presence was considered by Lord Broug-

ham to be an indispensable condition of equitable relief, though

Lord St. Leonards, with good reason, dissents from that opinion.

The victim comes to the snare (for this system of dealing does

set snares, not, perhaps, for one prodigal more than another,

but for prodigals generally as a class,) excluded, and known to

be excluded, by the very motives and circumstances which

attract him, from the help and advice of his natural guardians

and protectors, and from that professional aid which would be

accessible to him, if he did not feel compelled to secrecy. He
comes in the dark, and in fetters, without either the will or the

power to take care of himself and with nobody else to take

care of him. Great Judges have said that there is a principle

of public policy in restraining this.”

Such being the law on the subject, and as we concur with

Phear, J., in his finding of the facts, and in his opinion

as to the unconscionable nature of the transaction, we declare

the plaintiff entitled to a decree for Rs. 5,000 less the two sums

of Rs. 450 and Rs. 100, that is, for Rs. 4,450 with interest at

six per cent, per annum from the date of the promissory note to

the date of filing the plaint and no more.

As the defendant, at the time he borrowed the money, asserted

that he was of full age, and as he was in law then of full age^

and as the plea of minority has caused the chief contest in the

suit, we think that the defendant ought to pay the costs of this

appeal (including those of the reference to the Full Bench).

Attorneys for the appellant: Messrs. Trotman §• Co.

Attorneys for the respondent: Messrs. Ghose §•
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APPELLATE CIVIL.

Before Mr, Justice Macpherson and Mr, Justice Morris,

DYEBUKEE NUNDUN SEN and another (Defendants) v, MUDHOO
MUTTY GOOPTA and another (Plaintiffs).*

Act XI of 1865, ss. 6 and 12— Civil Courts Jurisdiction of^Mofusail Small

Cause Court—Act XXIII of 1861, a, 27—Special Appeal. ’

A suit for a balance due on account of rents collected from tbe plnintiATs

zemiudaris by the defendants’ father acting as agent of the plaintiffs, is a suit

in which money is claimed as due on a contract within the meaning of s. 6,

Act XI of 1865. WhereIhe amount claimed in such a suit does not exceed

Rs. 500, it is cognizable by a Small Cause Court, notwithstanding it may be

necessary to go into the accounts of both parties to determine what is due.

Where such a suit for an amount under lls. 500 is entertained by the Civil

Court within the local jurisdiction of a Small Cause Court, a special appeal

lies to the High Court,—s. 27 of Act XXIII of 1861 only applying to a suit

which is properly brought in a Civil Court, because there is no Small Cause

Court having jurisdiction to try it.

Suit for the recovery of Es. 498 odd for balance due on

account of i-ents collected by the father of the defendants from

the plaintifFs zemindaris.

The suit was instituted in the MunsiPs Court at Eampore
Beauleah, in the district of Rajshahye, where a Small Cause

Court also existed, upon the allegations that the defendants

father had, during his lifetime, acted as the general agent of the

plaintiffs, in which capacity he had collected various sums of

money from their zemindaris, and that, in rendering an account

thereof, he had fraudulently overcharged the sum which the

plaintiffs now sued to recover. The defendants, among other

pleas, objected to the cognizance of the suit by the Civil Court,

the claim being for a sum less than Rs. 500,

The Munsif dismissed the suit, on the ground that it was
not maintainable in the Civil Court, s. 6 of Act XI of 1865

providing expressly that, in cases where the demand, whether

* Special Appeal, No. 3061 of 1874, against the decree of the Subordinate

Judge of Zilla Rajshahye, dated the Ist August 1874, reversing tbe

decree of tbe Muusif of Beauleab, dated the 9tb February 1874. '

1875
Dec. 2.
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on balance of account or otherwise, did not exceed Rs. 500,

Small Cause Court alone should have jurisdiction*

On appeal, the Subordinate Judge reversed the Munsifs

order, and decreed the plaintiffs’ claim, holding that, as the

present case involved adjustment of account of a complicated

character which was incompatible with the simple procedure of

the Small Cause Court, the Civil Court had jurisdiction to

entertain the suit.

From that decision the defendants preferred a special appeal

to the High Court,

Baboo Bliyrub Chunder Banerjee^ on behalf of the respondents,

took a preliminary objection, that, under s. 27 of Act XXIII
of J861, no special appeal would lie, as the demand did not

exceed Rs. 500.

Baboo Mohini Moliun Roy (Baboo Kishori Mohun Boy with

him) for the appellants contended that s. 27 of Act XXIII
of 1861 debarred a special appeal only where the Civil Court had

properly exercised jurisdiction. Had there existed no Court

pf Small Causes at the place where the suit was brought, the

Civil Court would have properly exercised jurisdiction in

entertaining it, and the special appeal would have been barred

under s. 27 of Act XXIII of 1861. But there being a

Small Cause Court at Beauleah, the Subordinate Juge acted

ultima vires in not dismissing the plaintiff’s claim under ss. 6

and 12 of Act XI of 1865.

Baboo Bhyruh Chunder Banerjee in reply.

The judgment of the Court was delivered by

Macpherson, J.—We think that in this case the Munsif

was right in holding that the proceedings throughout have

been without jurisdiction, because the suit is of a class cogni-

zable by the Small Cause Court of Rarapore Beauleah and is

therefore one which, under s. 12, Act XI of 1865, could not

be heard or determined in any other Court having jurisdiction

within the local limits of the jurisdiction ” of that Small Cause

Court.
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The suit is for a balance claimed to be due on account of

rente of the plaintiffs’ zemindaria collected by the father of the

defendants. It is a suit in which money is claimed as due bn

a contract within the meaning of s. 6 of Act XI of 1865

;

and therefore is a suit cognizable by the Small Cause Court,

as the amount claimed did not exceed Rs. 500 ; and it is none

the less cognizable by the Small Cause Court, because it may

have been necessary to go into the accounts of both parties

to see whether the amount claimed is really due or not. S. 6

contemplafes the possibility of having to examine accounts

between parties, for it says :—“ The following are the suits

which shall be cognizable by Courts of Small Causes, namely,

claims for money due on bond or other contract

or for damages, when the debt, damage, or demand does not

exceed in amount or value the sum of Rs. 500, whether on

balance of account or otherwise.” The only balance of account

excej)ted being a balance of partnership account, unless the

balance shall have been struck by the parties or their agents.”

In thus deciding, we are in accord with the decision of a

Division Court in the case of Joogul Kishore Roy v. Rughoo

Nauth Seal (1). An order made by another Division Court, in

the case of Krishna Kinkur Roy v. Madhub Chunder Chucker~>

butty

^

may perhaps appear to decide the same question

differently. But the Judges in the latter case merely con*-

curred in the opinion of the Judge of the Small Cause Court,

who made the reference to this Court. The opinion was that the

suit (which involved intricate accounts) should be tried by the

ordinary Civil Court, and not by the Court of Small Causes.

The technical question of jurisdiction was not raised either

by the Judge of the Small Cause Court or by this Court ; and

the whole matter seems to have been treated more as one of

(1) Special Appeal^ No, 757 of connected with such suits, the

\%12y heard before Jackson and Mit- defendant receiving a monthly salary.

tei\JJ.,,onihe 24tth April 1873.—This It was held that it was a suit within

was a suit to recover Rs. 428, balance the meaning of s. 6, Act XI of 1865,

of account due from the defendant, and therefore no special appeal would

who had been employed by the plain- lie. See also Prosunno Chunder

tiff as an agent to look after Lis law Roy . Sreenaih Sreemanee^ 7 W. R.,

suits, and receive and di»burae money 422 (Jackson and Murkby, JJ.)

17
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convenience than of strict law (I). Moreover, no one appeared

to argue the case in the High Court.

It is said that, as the present case has been tried by the Civil

Court, we have no right to meddle with its decision, because

8. 27, Act XXIII of 1861, says:— No special appeal which

shall lie from any decision or order shall be passed on regular

appeal by any Court subordinate to the High Court, in any

suit of the nature cognizable in Courts of Small Causes, when

the debt, damage, or demand for which the original suit shall

be instituted shall not exceed Rs. 500, but every sucK order or

decision shall be final.” But s. 27 of Act XXIII of 1861

applies only to a suit which is properly brought in a Civil Court,

because there is no Small Cause Court having jurisdiction to

entertain it. Where a Small Cause Court has been constituted,

that Court alone has jurisdiction in a certain class of cases. But

where no Small Cause Court has been constituted, that same

class of cases must be brought in the ordinary Courts. If they

are properly brought in the ordinary Courts by reason of there

being no Small Cause Court having jurisdiction, then (and

then only) s. 27 of Act XXIII of 1861 is applicable. That sec-

tion is not to be construed as meaning that, if a suit is improperly

brought in a Civil Court which has no jurisdiction to entertain it,

instead of in a Small Cause Court which has jurisdiction, the

parties cannot come up in special appeal to have the matter set

right (2). We have no doubt that a special appeal does lie in

such cases.

We set aside the decree of the Subordinate Judge. The

appeal is allowed, and the plaintiffs’ suit dismissed, on the

ground that it ought to have been brought in the Small Cause

Court of Rampore Beauleah, and that the Munsif had no

jurisdiction. The plaintiff must pay the costs of this appeal and

of the proceedings out of which this appeal arises, that is to

say, of the last hearing before the Subordinate Judge.

Appeal allowed.

(1) The case was accordingly not B. L. R., 717, where, however, tlie

reported in the Bengal Law Reports, order setting aside the decree was

(2) See Tarini Charan Mooher- made under the loth section of the

jee V. "Raja Purna Chandi'a Roy, 6 High Courts’ Act.
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Before Mr. Justice Olover and Mr. Justice Mitter,

MONMOHINEE DASSEE (Plaintiff) KIIETTER GOPAUL DEY
(Defendant).*

Appeal—Act XXVII of \Z(dO—Deposit of Security by Person entitled to a

Certificate.

No appeal lies under Act XXVII of 1860 on a question of tbe deposit of

security by a person who Las been declared entitled to a certificate under

the Act (1).

A CERTIFICATE of administration of the estate of Boikunto-

Hath Dey, under Act XXVII of 1860, was, on 22nd January

1875, granted to his widow Mussamut Monmohinee Dassee, in an

application made by her for the purpose, which was opposed by

one Khetter Goj)aul Dey, on the deposit by her as security of a

duly registered bond executed by her, pledging a house worth

Rs. 800 and a Government promissory note for Rs. 1,000.

Subsequently it was brought to the notice of the Court that

the Government note deposited as security belonged to the estate

of the deceased ;
and the Court thereupon made an order, setting

aside the order of 22iid January 1875, and directing that

Monmohinee Dassee should deposit security to the amount of

Rs. 1,500 in the shape of property to which she had a legal title

as owner.

From this order, Monmohinee Dassee appealed to the High

Court.

Baboos Mohesh Chunder Chowdhryf Abinash Chunder Baner^

jeCy and Biprodoss Mookerjee for the appellant.

* Miscellaneous Regular Appeal, No. 169 of 1875, against an order of tbe

Judge of Zilla Patna, dated the 4tli of June 1875.

(1) See Mussamut Soonra v. Ram. amount of security ordered to be

Suha^ 2 All. H. C. Rep., 146, where it deposited; but that wlien an appeal

was held that an appeal would not lie bad been properly instituted under

under s. 6, Act XXVIl of 1860, merely s. 6, the Court might vary tbe order

for tbe purpose of reducing the us to tbe security.

1875
August 20.
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Dabskk For the respondent a preliminary objection was taken that no

Khkttkr appeal would lie under Act XXVII of 1860, on a question of
GopaulDky.

security from a certificate-holder, and in support of the

objection the cases of Rajmohini Chowdhrain v. Denohundhoo

Chowdree (1) and Banee Madhub Mooherjee v. Nilumbur

Banei^jee (2) were referred to.

For the appellant, the case of Tarini Churn Brohmo v. Bama^
soondiiree Dossee (3) was cited.

(1) Miscellaneous Regular Appeal^ enable him to decide tlie case, gave

No, 68 of 1872, from an order of the bis decision, refusing the certificate.

Judge of Dacca^ heard before Kemp From this decision Tarini Churn

and Glover^ JJ,^ on 2^th April 1872. appealed to the High Court. Jackson,

—An order bad been made by J., in delivering judgment, said —“I

the Judge of Dacca, calling on Raj- have no doubt wbatever that an appeal

mohini Chowdrain to deposit Rs. lies from the result of an enquiry

10,000 as security before granting her or omission to make an enquiry under

a certificate under Act XXVII of this Act. Section 6 declares that the

1860, for the collection of debts due granting of a certificate may be sus-

to the estate of her deceased busbavd. pended by an appeal to the Sudder

The High Court, on the grounds stated Court. I understand tliat to mean

in the portion of their judgment cited that there may be an appeal, and that,

(post, p. 129\ held that there was no on such appeal, the Court may suspend

appeal from the Judge’s order, the granting of the certificate, or may

(2) 8 W. R., 376. declare the party to whom the certi-

(3) Miscellaneous Regular Appeal^ ficate should be granted, or may direct

No. 82 q/* 1873, from an order of the such further proceedings for the inves-

Judge of the 24-Pergunnahs, heard tigation of the title as it thinks fit.

before Jackson and D. Mitter^ JJ,^ That it seems to me merely recognizes

on 29M July 1873.—An application and declares the power of the Court

was made by Tarini Churn Brohmo to superintend the proceedings of the

for the grant to him of a certificate District Court, and enables parties to

under Act XXVII of 1860. The have the benefit of that superin-

application was opposed by Bama- tendence by way of appeal. That

soonduree Dossee, who had also made being the case, I think it is impossible

an application for a certificate, but a to doubt that we ought in this case to

question arose as to her identity, and direct the completion of the enquiry,

an enquiry was commenced by the 1 think the proceedings must*go back

Judge, and the matter postponed for to the District Court, in order that

the examination of certain witnesses the enquiry may be completed, and

on commission. Before their evidence the Judge determine, after hearing

had been taken, the Judge, on recou- evidence and the arguments of counsel,

sideration, being of opinion that he which party is entitled to the certi-

had sufficient evidence before him to ficate.”
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The judgment of the Court was delivered by twa

Monmohimbs
Dashbb

Glover. J.— In Rajmohini Chowdrain v. Denobundhoo »...11 .
Kiikttkr

Chowdree it is decided that s. 6, which is the only section

which refers to the riglit of appeal, limits it to the question of

the grant of the certificate. This Court would be able to

decide on appeal whether the Judge had selected the proper

person to give the certificate to, but there is no section which

gives any appeal with reference to the amount of security which

the J udge may think it right to demand from the aj)plicant for

a certificate, and there is no general section as there is in

the cognate Act XL of 1858 with regard to appeals.”

And in Banee Madkub Moulierjee v, Nilainhur Banerjee{\)it ia

said with reference to s. 6,— the intention of the section

was to enable a person aggrieved by the granting of a certi-

ficate to some other person to come before the Sudder Court

and appeal against such grant.” And the gist of the decision

is that, except with reference to the grant of a certificate, there

is no appeal allowed by the Act.

Reference however was made to a case which is said to

maintain a contrary view— Tarini Churn Brohmo v. Bama^
soonduree Dossee, In this case it is laid down that, under Act

XXVII of 1860, an appeal lies from the result of an enquiry

or omission to make such enquiry. But this enquiry or omission

to make enquiry seems to me to refer exclusively to the grant

of certificates.

The learned Judges say, speaking of s. 6, it recognizes

and declares the power of this Court to superintend the pro-

ceedings of the District Court, and enable parties to have the

benefits of that superintendence by way of appeal.”

This was with reference to an enquiry into the title to a cer-
.1

tificate which the District Judge had not completed, having

delivered his judgment without taking all the evidence adduced

by the parties
; and this, I have no doubt, would be a matter

binding the proper person to whom a certificate should be

granted, which would allow of an appeal under s. 6.

(1) 8 W. R., 376.
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187*

MoHMOHIIlBa
Qasiikh

Dicr«

1876
Jany, 12.

But I find nothing in the judgment which affirms this Court’s

power to hear an appeal as to any other matter than those

which are connected with the propriety or otherwise of an order

made granting a certificate, and there is nothing as it seems to

me in the decision that in any way conflicts with the two pre<*

viously quoted.

I think therefore that we must dismiss this appeal. I should

have been willing to interfere if we could have done so, for the

J udge’s order seems to make it impossible for the widow ever

to be able to take out the certificate, and without it she cannot

draw the interest on the Government promissory note, which

is said to be and probably is her sole means of living.
0

Appeal dismissed.

ORIGINAL CIVIL.

Before Mr. Justice Fhear.

REMFRT AND ANOTHER V, SHILLINGFORD and another.

Bills of Exchange Act {V of 1866 )—Suit on Promissory Note payable by

Instalments.

Where a promissory note is payable by instalments, and contains a stipula-

tion that, on default in payment of the first instalment, the whole amount

is to become due, a suit to recover the whole amount on default made in pay-

ment of the first instalment cannot be brought under Act V of 1866 (1).
'

Suit to recover the principal amount with interest on a pro-

missory note made by the defendants in favor of the plaintiffs

in the following form :

We jointly and severally promise to pay Messrs, Hamilton

and Co. at their office in Calcutta the sum of Rs. 1,778-6-9, with

interest thereon at the rate of 12 per cent, per annum, by two

equal iustalmeuts, on 1st July 1875 aud 1st September 1875,

(1) See pn the similar point arising 2 B. L. R., O. 0., 151 ; In the matter

on a petition to enforce a specially of Qanpat Manikji^ 6 Bom. H, 0. R*,

registered agreement, under s. 53 of O. 0., 64 ;
and Venithithan Cheity v.

the Indian Registration Act, 1866, Moolhiroolandi Chetty^ 6 Mad. H.
In the matter of Lachmipat Singh, C. R., 4.
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for value received, and we agree that incase of our failing

to pay the first instalment, the whole amount of this note shall

become immediately payable.

J. L. Shillincfobd.

M. H. Shillingford.”

1876

Rkmpkt
V.

FOltD.

The plaintiffs were the members of the firm of Hamilton & Co*

The defendants made default in payment of the first instal-

ment, and on 13th July 1875 the plaintiffs instituted this suit

under Act V of 1866 for the whole amount of the note with

interest, stating in their plaint the making of the note and the

fact of default in payment of the first instalment. A decree

was now asked for on proof of the service of summons and on

the usual certificate of the Registrar that no leave to defend

the suit had been obtained.

Mr. Macrae for the plaintiffs.

The Court remarked tliat there was no evidence of the non-

payment of the first instalment, and, as no evidence* could bet

given under Act V of 1866, it did not appear that the whole

amount was due, and therefore the decree asked for could not

be given.

Mr. Macrae contended, first, that there was nothing in Act V
of 1866 to prevent such a suit from being brought under the

Act on a note in the present form ; second, that no further

evidence was necessary here than was required in a suit on a

note in the ordinary form, not payable by instalments. In

such a case there is nothing on the face of the note to show that

anything is due on it: and the Court accepts the fact that the

amount claimed is due from the statement in the plaint that it

is so, and tiie non-appearance of the defendant, after summons

had been duly served on him, to deny the statement. So here

the defendants undertaking by their note that if the first

instalment is not paid on due date the whole amount is to become

payable, tlie plaint states that the first instalment was not paid

on due date, and the defendants do not deny that statement
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1876

Bkmfbt
tj.

StllLLINO*
rOKD.

THE INDIAN LAW REPORTS. {YOL. I.

It is submitted that a decree can therefore be given for the

whole amount without further evidence.

Cur, adv, vult

Phear, J.—I think the Act was only intended to apply to those

cases in which the bill itself together with mere lapse of time is

sufficient to establish for the plaintiff a primd facie right to

recover.

In this case the plaintiff is obliged to allege the occurrence

of another fact besides the lapse of time since the making of

the bill, namely, that the first instalment has not been paid,

which fact is necessary according to the terms of the bill in

order to complete the plaintiffs’ right to sue. There is no

evidence before the Court of this fact, and I do not think the

Legislature intended that the summons served in the forms

j)rescribed by Act V of 1866 should have the effect of enabling

the plaintiffs’ statement of the fact in bis petition to prevail

without evidence.

It is argued that the day for the payment of the first instal-

ment being past, it would be incumbent on the defendant to prove

payment in answer to any claim for that alone; and that there-

fore this instalment must be taken to be unpaid until the

defendant proves the contrary, which he is not allowed to do in

these proceedings. But this argument I think involves a

slight error. The lapse of time alone suffices to establish that

the first instalment is due to the plaintiff: but it does not give

rise to any presumption either way as to payment: only in

a suit for that instalment, the money being shown due, the

burden of proof on the contest is shifted. There being then

no presumption that the instalment is not paid, a fortiori there

is no {iresumption that the second instalment is due. In short,

there is no ground of presumption or evidence on which the

contingency required to complete the plain tifPs right of action

lias happened, and I don’t think, as I have already said, that the

procedure of Act V of 1866 was intended to enable the

plaintiff to succeed on his own allegation merely.

1 cannot give the plaintiff a decree as the case now stands^

but a fresh summons as under Act YIII of 1859 may issue.

Attorneys for tlie plaintiff: Messrs. Orr and Harris.
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PRIVY COUNCIL.

BAIJUN DOOBEY and others (Defendants) v. BRIJ BHOOKUK
LALL AWUSTI (Plaintiff).

[On appeal from the High Court of Judicature at Fort William in Bengal.]

Hindu Widow—Sale of Rights Title^ and Interest of Widow—Execution of

Decree--^Arrears of Maintenance— Rights acquired hy Auction^ Purchaser,

C, R Hindu, inherited from his father property charged, under the Mitak-

ahara law, with the maintenance of iV, his mother. C dying without issue, his

property passed to X), his widow, who allowed the maintenance of N to fall

into arrears. N brought a suit against D personally for the amount of the

arrears, and obtained a money decree, in execut#n of which D's right, title,

and interest in tlie property left by her husband were sold. Neither the

decree nor the sale proceedings declared the property itself to be liable for

the debt. In a suit by the reversionary heir of C, after the death of X), to

establish his right of inheritance to, and to recover possession of, CTs estate,

Heldy that the purchaser at the execution-sale took only the widow’s interest,

and not the absolute estate, and therefore the plaintiff was entitled to recover.

Appeal from a decree of a Division Bench (Loch and

Ainslie, JJ.) of the Calcutta High Court, dated the 22iid

March 1872, reversing a decree of the Subordinate Judge

of Gya, dated the 13tli June 1871, which dismissed a suit

brought by the respondent to establish his right of inheritance

to, and recover possession of, certain immoveable property as

heir of his cousin Chintamun Awusti.

The facts are sufficiently stated in the report of the case

befoi-e the High Court (1).

From that decision the defendants brought the present

appeal. Baijun Doobey, the principal appellant, liaving died

wliile the appeal was pending, the name of his brother and

representative, Hazari Doobey, was substituted on the record.

Mr. Leith, Q.C. (Mr. C. Arathoon with him) for the ap-

pellants :—Net Konwar’s claim for maintenance was a general

charge on her husband Muddun Mohun’s estate and on every

* SiB J. W. Colvilb, Sib B. Peacock, Sir M. £. Smith, ahd

Sib R. F. Collier.

P. C.*
1S75

July 2^3.

(1) 13 B. L. R., 143 note.
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part of it The uon-pajment to her of maintenance by

JDoobky
T>oorga Konwav, who was in possession of the estate as Chinta-

^ inun’s widow, rendered the estate itself, and not merely the

LAi^LAwuaTi, interest of Doorga, liable for sale. The suit and decree were

against Doorga, not in her personal, but in her representative

capacity, and the sale in execution of the decree was con-

sequently not merely of her personal interest but of the

absolute estate. It is true that the proclamation of sale only

sets forth that the right, title, and interest of the judgment-

debtor would be sold, but the proclamation refers to the decree,

and intending purchasers were entitled to look at the decree to

see what in reality was^the subject of the sale. On looking at

the decree, it would be seen that the judgment-debtor had been

sued, not on a personal debt, but as being in possession of an

estate which was chargeable, into the hands of whomsoever it

might pass, with the maintenance decreed. The case falls

within the provisions of s. 203, Act VIII of 1859. Doorga

was the representative of the deceased Chintamun, and the

decree against her might properly be executed by the sale of

the property derived from him. She was liable so far as there

were assets. In support of the contention that the auction-

purchaser should, under the circumstances, be. held to have

taken an absolute estate, the cases of Ishnn Chunder Mitter v.

Biiksh Ali Sowdagur (1), Taralcant Bhuttacharjee v. Luckhee

Dabea (2), Tiluck Chunder ChucUerhutty v. Muddun Mohun

Joogee (3), Amind Moyee Dossee v. Mohendro Narain Doss (4),

and The Manager of the Durbhunga Raj v. Maharajah Coomar

Ramaput Singh (5) were cited.

Mr. T. .ff. Q.C.,andMr. jB. IToorfforthe respondent.

—

We admit that the maintenance of Net Konwar was a general

charge on the whole estate of Muddun Mohun. The general

right to such maintenance under the Mitakshara law is unques-

tionable. Tiie case does not fall within the provisions of

8. 203, Act VIII of 1859. The argument for the appellants

rests on a fallacy in the equivocal use of the terms * representa-

(1) Mars., 614. (4) 15 W. R., 264.

(2) 2 Hay, 8. (5) 10 B. L. R., 294 ; S. C., 14

(3) 15 B. L. R., 143 note. Moore’s 1. A., 605.
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tive’ and ^assets.’ A widow may be sued as representative of

her deceased husband on a debt contracted by him. It was not,
x>oobky

however, as the representative of Chintamun that Doorga was v.

.
*

. _ ... BumBhookuw
liable for the maintenance of Net Koiiwar, but as being in pos- Lall awubti,

session of the estate charged with that maintenance. It was in

respect of her own enjoyment of the estate that her liability

arose, and not as representing some one else who was bound and

had failed to pay. The maintenance was payable out of the

revenue which Doorga drew from the estate, and which was

amply sufficient to meet the charge. The cases of Isliau

Chunder Mitter v. Bulcsh AH Sowdagar (1) and The Manager of

^the Dhurbunga Raj v. Maharajah Coomar Ramaput Singh (2)

only establish that the Courts will not hold themselves

fettered by the terms of a notification or certificate of sale,

but will construe these in conformity with the real character

of the decree. In the former of the cases cited, a widow

was sued as guardian of her minor son on a debt contracted

by her deceased husband, the father of the minor. The decree

referred to the debt as on a bond of the deceased. The

notification of sale erroneously described the property to be sold,

as the property of the widow, although in another place it stated

that what was to be sold was the right and interest of the

debtor. The Court held that, as the widow had been sued as

representing her son, the decree was really a decree against the

sou, and that it was the rights and interests of the son which

had, in fact, been sold. In the other case, the claim was made

against a widow as heiress and representative of her deceased

husband in respect of a debt contracted by him in his lifetime,

and it was held that the estate of the deceased was liable in

execution of the decree obtained against the widow. But, in the

pi*esent case, the Court has to deal with a debt incurred by the

widow herself. The maintenance was not in arrears at the time

when Chintamun died. Doorga was sued on her own debt, not

on her husband’s. As to the interest which passes in execution

of a merely personal decree against a widow, see Greeschunder

Lahooree v. Ramlal Sirkar (3), KiUomoyee Doesee v. Prosonno

(1) Mar., 614. (2) 10 B. L. R., 294; S. C., 14 Moore’s 1. A., 605.

(3) 1 W. R., 145; see at p. 151.
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iws Narain Chowdhry (1 ), and Niigender Chunder Ghost v. Sree-
“ BaijuV” muttv Kamiitee Dossee (2). The last of these oases was decided

«’• by the Privy Council, and is closely parallel to the present case.

ilrix'AwusTir The cases of Tiluck Chunder Chiickerbutty v. Muddun Mohun

Jooqee (3) and Anund Moyee Dossee v. Mohendro Narain

Doss (4) depend on the special law applicable to the sale of

tenures for arrears of rent under the provisions of Act X of

1859 and Act VIII of 1835.

The suit for maintenance was not brought against Doorga in

a representative capacity, nor was it brought as against assets.

Except the mention of her being in possession of her husband’s

assets, there was nothing in the plaint to show that she was sued*

in any other capacity than as holding a widow’s interest in the

estate. Tlie plaintiirs claim was not to be paid out of assets

but to be paid by the holder of the estate. The High Court

have observed in their judgment that ^‘if Net Konwar desired

to push her remedy beyond the life-interest of her debtor, she

ought to have made the heir expectant a party.” We do not

rely on that remark, but we say that if the plaintiff sought to

charge the estate itself, she should have done so in a suit properly

framed for that purpose. But assuming that to be a suit in

which tliere might have been a decree against the corpus of the

estate, it was open to the plaintiff to waive her right to a decree

against the estate, and to rest satisfied with personal relief

against Doorga. [Sir B. Peacock.—If there were assets,

tlie plaintiff might limit herself to assets.] We go further.

The plaintiff might limit her decree or the execution of it to the

mere personal remedy. The decree-holder might be content to

sell only the widow’s life-interest. When the position of the

execution-creditor is considered, as being himself the reversion-

ary heir, it is impossible to supjiose that he intended to sell his

own reversionary right. That it was the reversionary heir who
was executing the decree was in itself an indication that the

execution involved the widow’s life-interest only. There was
besides express notice in the proclamation and conditions of sale,

that the rights and interest of the judgment-debtor only, and

(1) 6 W. R., 304.

(2) 11 Moore’s I. A., 241.

(3) 15 B. L. R., 143 note.

(4) 15 W. R., 264.
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not those of any other person, were to be sold. Tlie terms of

the auction-purchaser’s application for a certificate of sale show

that he knew he had bought only a life-interest. He must have

known from the price at which the property was sold that he

was not buying the absolute estate. As to notice of equities, and

the title taken by a purchaser at a Sheriff’s sale, see Gourmonee

Dahee v. Reed (1).

Mr. Leith in reply referred to the case of Tarahant Bhutta--

charjee v. Luchhee Dahea (2), and contended that the decision

in the case of Nugender Chunder Ghoae v. Srceinuttg Kaminee

Dossee (3) was distinguishable as resting on tlie construction to

be given to the special provisions of s. 9, Act I of 1845.

The judgment of their Lordships was delivered by

Sir B. Peacock.—This is a suit brought by Brij Bhookun

Lall against Baijun Doobey, to declare his right to the in-

heritance of Lot Moranwan and to obtain possession of that

estate. The plaintiff claims the estate by right of inheritance

from Chiutamuu as reversionary heir after the death of Doorga

Konwar, the widow of Chintainuu. The defendant claims

by purchase under an execution of a decree against Doorga,

the widow, and the question is, whether, under that decree,

only the widow’s interest, or the absolute estate, was sold.

If only the widow’s interest, then upon the death of the

widow the plaintiff* succeeded to the estate as reversionary heir

of Chintamun, and is entitled to recover ; if, on the other hand,

the whole interest passed under the sale, then the plaintiff as

reversionary heir upon the death of the widow took no interest,

but the estate passed to the defendant Baijun by reason of his

purchase under the decree.

Now it appears that Sheo Churn and Muddun Mohun, two

brothers, the sons of Deo Kishen, separated in estate. Muddun
Mohun took one share of the estate and Sheo Churn the other*

Muddun Mohun therefore obtained a separate estate. The

(1) 2 Tsy. & Bell, 83 ; at p. 109. (2) 2 Hay, 8.

(3) 11 Moore's I. A., 241.

1875

DOOB
V.

Brij Bhookuh
Lall

19
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187$

Doobey

lands are situate in tlie District of Gya, and are subject to the

rules of the Mitakshara law. Muddun Mohun having got this

separate estate died leaving two sons, Balgobind and Chinta-

mun ;
Balgobind died childless, and the whole estate came to

Chintamun. Chintamun consequently acquired the estate by

inheritance, and it was ancestral estate derived from the father,

Muddun Mohun. Chintamun died childless, leaving two widows,

Doorga Konwar and Radha Konwar. Muddun Mohun, the

father, left a widow, who was the mother of Chintamun. The

mother. Net Konwar, the widow of Muddun Mohun, was

entitled to be maintained out of the estate held by Chintamuu,

The maintenance of Net Konwar, the widow of Muddun Mohun,

was a charge upon the inheritance which came from Mudduu
Mohun. The liability to maintain the mother passed to Chinta-

muu when he got the estate of his father, and when the estate

pa8se<l from Chintamun to his widow, the liability to maintain

Net Konwar still attached to the inheritance, and Doorga was

bound to maintain her out of the inheritance. It appears that

she allowed the maintenance of the mother, which had been

fixed by the two brothers at Rs. 200 a year, to fall into arrear

for about five years, making Rs. 1,000 for the five years

In consequence Net Konwar brought a suit against her person*?

ftlly for the amount due for maintenance with interest.

The plaintiff obtained a decree, whereby it was ordered that

the plaintiff* should recover from the defendant on account of

her claim Sicca Rs. 1,033-5-6, which is equivalent to Co.’s

Rs. 1,102-3-6. The plaint prayed that the defendant be ordered

to pay that amount, and by the decree it was ordered that the

plaintiff do get from the defendant that amount.

Now the decree being a personal decree against the widow,

according to the case of Kistomoyee Dossee v. Prosonna

Narain Chowdhry (1), all that would be sold under it

was the interest of the widow. It was there held that

where only the rights and interests of a Hindu widow in

tlie property left by her husband were sold in execution

of a decree against her on account of a debt contracted hj

Jier, and neither the decree nor the sale proceedings declared

(l) 6 W.
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the property itself liable for the debt, the purchaser obtained 1876

an interest in the estate only during the widow^s lifetime.

This was a personal debt of the widow, and there is nothing to

show that the estate of Muddun Mohun was charged by the

decree. The sale against her in discharge of her personal

liability was of the interest wliich belonged to her, and not

of the estate which belonged to her husband. It was the

widow’s property only that was liable to be sold, or was sold,

in discharge of her personal debt.

The notification of the sale under the decree was that a sale

Would be held of whatever right and interest the judgment-

debtor had in the estates. It does not say that it is to be

levied by sale of the husband’s assets, but that it is to. be

realized by the sale ‘^of whatever right and interest the judg-

ment-debtor had in the estates.^’ Then it is specifically

pointed out: ‘^Besides the right and interest of the judgment-

debtor the right and interest of no other person will be sold

at the said auction.” The right and interest of the judgment-

debtor which was to be sold, was that to which she was entitled,

that which was liable to make good her default in non-payment

of the maintenance. The sale took place under that notifica-

tion, and it is clear, if that is important, that Brij Bhookun,

the plaintiff, understood that what was to be sold was the

widow’s estate, not his own reversionary interest as the heir of

his uncle. He wanted to sell the widow’s estate, not his own

interest. The real question is what was liable to be sold under

the decree, and what in fact was sold. The purchaser may
have made a mistake. He may have thought that the Court

was selling something which they did not sell, but he was

informed distinctly by the notification that the Court was selling

the interest of the defendant in the estate, and that besides that

interest no other interest was being sold. The appellant having

purchased the interest of the judgment-debtor, obtained a certifi-

cate of the purchase, which stated that whatever right, title,

and interest the judgment-debtor had in the said property had

ceased from the date of the sale, and had become vested in the

auction-purchaser.

It appears therefore to their Lordships that what was intended
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1875 to be sold was the widow’s interest only and not the absolute

Doobkt
consequently, upon the death of the

widow, the lot descended to the plaintiff as the reversionary
ij HooKuw

husband, and that the purchaser did not obtain the

absolute estate, but only the widow’s interest in it, which con-

tinued only so long as the widow lived.

Several cases have been cited. The first case which was

referred to was the case of Ishan Chunder Mitter v. Buksh

Ali Soivdagur {1). That case was fully gone into, and it was

explained in the course of the argument that the suit was

against the widow not in her own right as widow, but as

representative of her son. In that case the widow had no estate

at all to be sold, and when the decree and the order for sale

are examined, it is clear that what was intended was the sale

of the interest of the debtor ; that was the interest of the son

to whom the widow was the guardian
;
and when it was said

that the interest of the defendant was sold, the widow’s interest

was not intended, but the interest of the person who was liable,

and that was the son. That decision was referred to and

appi’oved by this Board in the case of The Manager of the

Durhhunga Raj v. Maharajah Coomar Ramaput Singh (2). It

appears to their Lordships tliat those cases are no authorities to

show that, under the judgment and execution in this case, any-

thing furtlier passed to the purchaser than the widow’s interest.

Then two cases were cited, one Tiluch Chunder Chuclierhutty v.

Mudd?m Mohun Jogee (3). That was a very different case

from the present. It was there held, that where a widow’s

estate is sold for arrears of rent, it is not merely the widow’s

life-interest that is transferred, and the reversionary heir cannot

follow the estate after her death.” There the widow was sued

for rent under Act X of 1859. S. 105 of that Act enacts that,

if the decree be for an arrear of rent due in respect of an

under-tenure which by the title-deeds or the custom of the

country is transferable by sale, the judgment-creditor may make
application for the sale of the tenure, and the tenure may

(1) Mar., 614. (2) 14 Moore’s I, A., 605 ; S. C., tO B. L. R., 294.

(3) 15 B. L. U., 143 note.
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thereupon be brought to sale in execution of the decree.” The

rent was due to the landlord. He recovered a decree, and under

it the tenure, not the widow’s interest, was sold.

The other case which was cited was Anund Moyee Dossee v.

Mokendro Narain Doss (1). That was the case of a suit

brought for arrears of rent. It was there held, that ^^when

neither the Hindu widow who has succeeded by inheritance,

nor the reversioner, chooses to pay the arrears of rent which

have fallen due upon a tenure, the tenure, if sold for such

arrears, passes to the purchaser by the sale that is to say, if

the rent is not paid, the tenure is answerable, and the landlord

has a right to look to the tenure. Those cases therefore are

not at all applicable to tlie present and are no authorities in

favor of the defendants.

Then another case was cited which, in their Lordships’

opinion, bears out the position already laid down. It is Nogendro

Chunder Ghose v. Sreemutty Kaminee Dossee (2), It was there

held that tlie decree in that case was not a decree against the land

but a personal decree. It bears out the view which their Lord-

ships have taken with regard to this decree, that it was a

decree in a suit against the widow personally ; that the decree

was against her personally
; that the attachment was to sell

lier property, that is, the interest which belonged to her in the

estate, and which was liable to make good her default.

Looking, therefore, to the whole case, their Lordships are of

opinion that the decision of the High Court was correct, and

they will humbly recommend Her Majesty that that decree be

aflSrmed, with the costs of this appeal.

Appeal dismissed.

Agent for the appellants : Mr. T- L. Wilson.

Agents for the respondent : Messrs. Watkins and Lattey.

1876

Baijuh
Doobby

V.

Bkij Bhookuzt
Lall Awuitz.

(1) 15 W. R.,264. (2) 11 Moore's 1. A., 241, see p. 257.
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Before Mr. Justice Phear.

TJBAKOOR KAMLNATII SAHAI (pLAiNxirr; r. THE GOVERN-
MENT (Dependant),

Appeal to Privy Council— Dismissal of Appeal for Default in Deposit of

Security
^
and in transcribing Record—Act VI of 1874, ss. 11, 14, ^ 15.

On an application to stay proceedings in an appeal to the PPivy Council^

which had been presented on 2nd July 1874 from a decision of the High

Court on its Original Side, it appeared that no deposit had been made by

the appellant to defray tlie costs of transcribing, &c., as provided by s. 11,

Act VI of 1874 ;
that no steps had been taken to prosecute the appeal

; and

that no security had been deposited for the costs of the respondent, since the

petition of appeal was presented. The Court granted a rule calling on the

appellant to show cause why the proceedings on appeal should not be stayed,

and on his not appearing to show cause, ordered that the appeal should be

struck off the file (1).

In this case, which was decided by the High Court (Cotich, C.J.,

and Birch, J.), in its original jurisdiction, on 5th May 1874, an

appeal to Her Majesty in Council was presented by the plaintiff

on 2nd July 1874, and a certificate was granted, that the appeal

related to property of a value exceeding Rs. 10,000, and was a

fit one for appeal.

On 13th January 1876, an application was made by the

Advocate^-OeneraU offg. (Mr. Paul), for a rule calling on the

appellant to show cause why the proceedings in the appeal

should not be stayed, or such other order made as might seem

proper. The application was supported by the affidavit of the

Government Solicitor that the plaintiff had, as appeared from a

certificate from the Registrar, made no deposit to defray the

cost of translating, transcribing, and transmitting the record in

the suit to the Privy Council as required by s. 11, cl. 6, of Act
VI of 1874, relating to appeals to the Privy Council; that, as

(1) See Oohardhan Barmano r. S. M, Manun Bibi, 3 D. L. R., O.C., 126 ;

a 0., 00 appeal, 5 B. L. E., 76.
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appeared from the same certificate^ he had not^ since filing his

petition of appeal, taken any steps to proceed therewith ; and

that he had not deposited security for the costs of the respond-

ent in the said appeal.

A rule was accordingly granted, and an affidavit of service

of the rule on the appellant’s attorney was filed.

The Standing Counsel (Mr. Kennedy) now applied that the

rule might be made absolute.

Sahai
9.

Th®
OOVBKNMBMT.

The appellant did not appear.

The Standing Counsel submitted that, although there was no

express provision either in Act VI of 1874 or in the rules of

the Court for the stay of proceedings in such a case as the

present, the Court had power to make an order staying the

proceedings. S. 15 of Act VI of 1874, providing for stay

of proceedings, apparently only applied to the failure to obey

an order to deposit further security, but its provisions might

well be extended to a case where no security at all had been

deposited within the time limited by s. 11. The rules in force

before the passing of the Act were not repealed thereby, see

8. 22 .

Phear, J., ordered that the appeal should be struck ofif the

file.

Jlpplication grunted.

Attorney for the respondent : The Government Solioitory

Mr. Sanderson,
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PRIVY COUNCIL.

KRISHNA BEHARI ROY (Plaintiff^ v. BUNWARI LALL ROY and

ANOTHKR (Defendants),

[On appeal from the Hij'h Court of Judicature at Fort William in Bengal.]

Act VllT of 1859, s, 2

—

Cause of Action-~Res Judicata.

as adopted son and heir of O, instituted a suit to set aside certain

putni leases, under which certain persons claimed to hold lands which had

belonged to O. The defence was, that B was not the legally adopted son of

G, and an issue on this point having been settled, K, who claimed to be the

reversionary heir of G, was made a defendant under s. 73 of Act VIII of

1859 ;
and it was eventually decided in that suit that B was the duly adopted

son of O. Held^ that a subsequent suit by K against B to set aside the

adoption could not, on the principles laid down in the case of Soorjeemonee

Dayee v. Suddanund Mohnpatter (1), be maintained,

Kriparam v. Bhagawan Das (2) overruled.

Appeal from a decision of the High Court of Calcutta

(Kemp and Glover, JJ.), dated 4th January 1873.

Mr. L. Wv Cave, Q.C., and Mr. Horace Smith, for the

appellant.

Mr. Leith, Q.C., and Mr. Doyne, for the respondents.

The facts of the case and the arguments are sufficiently stated

in the judgment of their Lordships, which was delivered by

Sir M. E. Smith.—This was a suit brought by the

appellant, claiming to be the heir of Goursoonder Roy, to set

aside an adoption of the respondent Bunwari Lall, alleged to

have been made by the widow of Goursoonder Roy. One of

the defences set up by Bunwari Lall and by his mother, who
was joined in the suit as a defendant, was that the question of

the validity of the adoption of Bunwari Lall had been already

• J. W. CoLviLB, Sia B, Pbacock, Sib M. E. Smith, ahd Sib

R. P. COLLIBB.

(1) 12 B. L. R., 804, (2) I B. L R., A, C., 68.

o
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decided in a former suit, to which the present appellant Krishna

Behari Boy was a party. An issue was raised upon that

defence. Now it appears that a former suit had occurred which

was of this nature
; Bunwari Lall bad brought an action

against some patnidars who claimed under patni leases

granted by his adoptive mother. The ground on which he

sought to set aside the leases was, that she had exceeded her

power in granting them, inasmuch as she had only a widow’s

estate. It is not necessary to state more respecting the object

of that suit. An issue was raised in it upon the question

whether Bunwari Lall had been validly adopted. The present

appellant and plaintiff Krishna Behari Boy intervened in that

suit, upon the ground that he was the heir of Goursoonder Boy,

and, as the heir, had a right to intervene to dispute the title of

Bunwari Lall as his adopted son. It does not appear very

clearly at what period of the suit that issue was raised—whether

before or after Krishna Behari Boy intervened—but undoubt-

edly it was raised, and is in substance the same as the issue

raised in the present suit. The issue was tried, and the Prin-

cipal Sudder Ameen found against the intervener and in favor

of the adoption. He also found in favor of the patnidar that

the patni could not be set aside. The patnidar having a

decision in his favor, was, of course, satisfied with that decree ;

but Krishna Behari Boy being dissatisfied with the finding upon

the issue as to tiie adoption, appealed to the Civil Judge. On
this appeal the decision of the Principal Sudder Ameen was

affirmed. Again he appealed from the Civil Judge to the High

Court, which, after fully hearing the case upon the issue of

adoption, affirmed the decisions of the Courts below. There

exists, therefore, a final and complete judgment upon the issue

raised either at the instance of Krishna Behari Boy, or which

he adopted, on the very question which he seeks again to raise

in this suit.

Both the Courts below have held that the present suit is

barred by reason of the judgment in the former one. The

ground of the present appeal is that they are wrongs inasmuch

as it is said, that the case does not come within S. 2 of

Act yilX of 1859. Now the section ie this :
—** The Civil

20

1875

KltlSjlNA
Buhahi Bot

V.

Bunwari
Lall Hot.
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1«75

Bichaki Hoy
V,

Bun wA 111

LAtiL Ui)Y.

Courts shall not take cognizance of any suit brought on a cause

of action which shall have been heard and determined by a

Court of competent jurisdiction in a former suit between the

same jiarties or between parties under whom tliey claim.” Their

Lordships are of opinion that the expression cause of action ”

cannot be taken in its literal and most restricted sense. But

however that may be, by the general law, where a material issue

has been tried and determined between the same parties in a

})roper suit, and iu a competent Court, as to the status of one

of them in relation to the other, it cannot, in their opinion, be

again tried iu another suit between tliem.

It is not necessary for their Lordships to go at lengtli into the

reasons for their decision, because those reasons appear in a

recent judgment of this Board in the case of Soorjeemonee Dayee

V. Suddanund Mohapatter (1). In that judgment it is said,

after reference to the second clause of Act VIII, Their Lord-

ships are of opinion that the term ‘ cause of action * is to be

construed with reference lather to the substance than to the

form of action, ami they are of opinion that iu this case the

cause of action was iu substance to declare the will invalid, on

the ground of the want of power of the testator to devise the

property he dealt with. But even if this interpretation were

not correct, their Lordships are of opinion that this clause iu

tlie Code of Procedure would by no means prevent the operation

of the general law relating to res judicuta, founded on the

principle ^ nemo debet his vexari pro eddem caiisd,* This law has

been laid down by a series of cases iu this country with which

the profession is familiar. It has probably never been better

laid down than in a ease which was referred of Gregory v.

Molestoorth (2), in which Lord Hardwieke held tliat where a

question was necessarily decided iu effect, though not in express

terms, between parties to the suit, they could not raise the same

question as between themselves iu any other suit in any other

form
; and that decision has been followed by a long course of

decisions, the greater part of which will be found noticed iu the

very able notes of Mr. Smith to the case of the Duchess of

Kingston (3).”

(1) 12 B. L. R., 304. (2) 3 Atkyns, 626. (8) 2 Smith’s L. 0., 6th ed., 679.
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A decision of Uie Higli Court of Beii^jal lias been referre<l i 8T5

to, the case of Kriparam v, 'Bhaqawan Das (1), as liaviug a KiuaimA^
‘

. /• • • BliHAKl UoY
contrary tendency. All their Lordships desire to say of it is

that, as reported, it does not appear to be consistent with their Lali

judgment in the former appeal to which they have referred, nor

with their opinion in the present case. The decision is of so

recent a date that they desire to say no more u{)on it.

On reference to some notes of Mr. Brouijhtou on this section

of Act VIII of 1859, it appears that the decisions have not been

uniform in the Courts in India. Several of them are opposed

to that referred to.

It was suggested by Mr. Cave that the former judgment

ought not to be binding, because certain witnesses having been

examined before the present appellant intervened in the suit, he

was refused the opportunity of cross-examining them. Their

Lordships think tliat such an objection is no answer to the

defence arising from the former judgment. If there had been

any miscarriage of that kind, the matter was one for appeal in

that suit. Tlie objection does not appear to have been raised in

the appeals which were successively made in that suit to the

Civil Judge and to the High Court; but whether it was so

raised or not, their Lordships tliiiik that they cannot affect the

operation of the final judgment, which must be taken to have

been rightly given.

In the result, their L()rdslii])s will humbly advise Her Majesty

to dismiss this appeal, and to alliriu the judgments below with

costs.

Appeal d

Agents for the appellant: Messrs. Watkins and Lattey,

Agent for the respondents : Mr. T. L. Wihon.

(1) 1 R. L. R., A. C., 68. In tbeir Shaikh llahmalulla v. Shaikh Sariut-

Lordships’ printed judgment tlic case ulUi Kagchi,

referred to is incorrectly given as
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1875

Dec. 13.

Before Mr. Justice Pkear.

GABRIEL V. MORDAKAI (and anotbsb.)

Succession Act(X of 1865), s. 56—Revocation of Will—Lawful Polygamous

The will of a Jew, made subsequently to his first marriage, but previously

to a second marriage in the lifetime of his first wife, held to be
,
revoked by

such second marriage under s. 56 of the Succession Act (1).

Gabriel Ezra Gabriel, a Jewish inhabitant of Calcutta,

died on the 18th July 1875, leaving two widows, Furrah Gabriel

and Sarah Gabriel, and a niece, him surviving, and having duly

made a will, dated the 23rd November 1856. The testator had

married his first wife in the year 1840, and his second wife,

during the lifetime of the first wife, on the 21st July 1872.

The executors of the will renounced probate, and an application

was made by the elder widow as sole legatee named in the will

for letters of administration with a copy of the will annexed.

The usual citations were issued to the next-of-kin, and a special

citation to the other widow and the niece of the deceased, to

show cause why letters of administration should not be granted.

The second widow and the niece entered a caveat, and the

(1) The question was, however, not

raised whether, looking to the date of

the will and the provisions of s. 331 of

the Succession Act, that Act applied at

all. The corresponding section (34) of

the English Wills Act (1 Vic., c. 26)

excludes from that Act all wills made

prior to the first of January 1838

—

Langford v. Little^ 2 Jo. & Lat,, 613,

at p. 633. All acts performed upon

wills, such as alteration and cancella-

tion, appear to be regarded as new

testamentary acts, and they fall with-

in the Wills Act, though the will

itselfmay have been made prior to the

first of January 1838. The marriage

of the testator does not fall within

eitlier of these categories, and it is

doubtful what principle would be ap-

plied to such a case. In Hobbs v

Knight^ 1 Curt., 768„,at pp. 775-6, the

arguments used by Sir H. Jenner

involve the opinion that, for the pur-

pose of deciding whether marriage has

revoked a will, the will is not excepted

by the 34th section from the operation

of the Act. In Shirley's case^ 2 Curt.,

657, the same Judge subsequently de-

cided in the contrary sense, but the

case was not contested, nor was Hobbs

V. Knight cited by counsel.
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petition for letters of administration was thereupon ordered to

be treated as a plaint, and the caveators as defendants were

directed to file written statements. Both the defendants in their

written statements submitted that, by reason of the second

marriage, the will, even if duly executed, was revoked, and that

the deceased died intestate.

The case was set down for settlement of issues, and the issue

was raised whether the second marriage revoked the will ?

Mr, Jackson for the plaintiff.

Mr. Macrae for the defendant Sarah Gabriel.

Mr. Woodroffe and Mr. Branson for the defendant Mordakai.

Mr. Jackson referred to s. 56 of the Indian Succession Act,

and pointed out that the case of a second marriage in cases

where such a marriage was lawful in the lifetime of the first

wife, had apparently not been in contemplation of the Legisla-

ture. [Phkak, J.—I suppose there is no doubt a Jew may
lawfully marry a second time in the lifetime of the first wife,]

No, that is admitted.

Phear, J.—I think I may say the will was revoked by the

second marriage
;
and this will dispose of the present petition.

Attorney for the plaintiff: Mr. Gregory,

Attorneys for the defendants : Baboo G, C, Chunder and

Mr. J, O, Moses,

Before Mr. Justice Phear,

Iw THE GOODS OP WILLSON (deceased).

Succession Act {X of 1865), s. 258— Grant of Letters of Administration with

Will annexed— Practice.

Letters of administration with the will annexed may, under s. 258 of the

Succession Act, be granted after the expiration of .seven clear days from the

death of the testator.

W. G. Willson died on 8th February 1876, leaving a will, of

which no executor was appointed, and there being no next-of-

kin in India, an application for administration with the will

annexed was made on behalf of the Administrator General on

18th February, ue,, ten days after the testator’a death. On a

1675

Qabribl
V,

1876
Feby. 1,
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I87G reference by the Registrar as to whether the issae of the grant

In tub goods of letters of administration should be delayed until fourteen
or iLLiioN.

expired or should be granted at once, s. 258 of the

Succession Act was referred to, and the following order was

made by

Phear, J.—I have read this section (258) as if there were

a comma after the words fourteen clear days,” and the word
** respectively ” after death and I understand letters of

administration” not to include the case of letters of administra-

tion with the will annexed. The distinction intended by the

Legislature appears to me to be this : where a will is proved, the

grant may be made on the lapse of seven clear days, but where

there is no will, not until after the expiration of fourteen clear

days. The application may be granted.

Application granted.

Attorneys for the Administrator General : Messrs. Chaiintrell,

Knowles^ and Huberts,

Before Mr, Justice Phear.

1875

Dec. ‘20 ^ 22.
In the goods or UOYMONEY DOSSEE.

Willt Attestation of-- Succession Act {X of 1865), s. 50—Hindu fVilis Act

(XXJ of 1870), 8. 2.

By the Successfoii Act, h. 50, no particular form of attestation is necessary :

therefore, where to a document purporting to be her last will and testament

the name of a testatrix was written by A, and the testatrix then, in bis presence,

affixed her mark, and A in her presence wrote beneath it, “ by the pen of

A and the testatrix was then identified to the Registrar, who was present,

by B, who had seen her affix her mark to the document, and who in her

presence put his signature us having ideutified her. Held a sufficient attesta-

tion, and probate was granted (1).

Application for probate of the will of S. M. Roymouey
Dossee, a Hindu inhabitant of Calcutta, dated 31st October

(1) When a person signed a will competent ns an attesting witness—
for the testator, the testator merely Avabai v. Pestonji Nauabhai, 11 Bom*
holding the pen and making no mark, II. C. R., 87.

it was held that such person was not
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1874. The will was in the Bengali diameter, and bore the

following signature and attes^tion when translated Sree

Iloymonee Dossee + By the pen of Sree Jadtibchunder Sen,

Presented for registration between the hours of 6 and 7 A.M.,

on 31st October 1874, at her residence, 18 Durponaraiii

Tliakoor’s Street, by Roymouey Dossee, by whom execution was

also admitted.

Sree Royinoney Dossee 4*

By tlie pen of Sree Jadubch under Sen.

'^Idenfified by her nephew, Jogendronath Sen, clerk to Messrs.

Gray & Sen, Solicitors.

Jogendronath Sen.

C. M, Chatterjee,

Rcgist^ai\^^

In support of the application, an affidavit of AshootosliMullick,

Denobundhoo Sen, Jogendronath Sen, Obhoycoomar Sen, and

Jadubchunder Sen, was put in, Avhich alleged that at about

7 A.M., on 31st October 1874, the deponents, together with the

Registrar of Assurances, Baboo C. M. Chatterjee, were all present

at the house of the testatrix, and then and there saw her affix

her mark to a Bengali document, j)urporting to be her last

will and testament in execution of such document, and on or

immediately after such execution, presented the said document to

the Registrar for registration as her last will and testament,

and it was then and there admitted for registration by the

Registrar on the deceased, the party executing, being iden-

tified to him by Jogendronath Sen. The signature of the

Registrar appeared on the document, but it did not appear

that he affixed his signature in the presence of the testatrix.

Jogendronath Sen deposed that tlie deceased affixed her mark

to the document in the presence of himself and the other

deponents and of the Registrar, and that, after such execution,

he duly identified the deceased to the. Registrar, who thereupon

151
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1876 registered tlie will^ and that thereupon he put liis signature

In THB GOODS tbeteto as the party identifying, the deceased. He also deposed
OF RoYMonBY

signature ** C. M. Chatterjee was that of the

Begistrar*

Jadubchunder Sen deposed that he added the last paragraph

to the will by the direction of the testatrix^ and that he then,

by the direction of the testatrix, wrote her name at the foot or

end of the will, and handed the will to her to affix her mark

thereto after her name, which she thereupon did, and he then

and there, in the presence of the testatrix and of the other

deponents, and the Registrar, wrote under the deceased’s name

and mark the words (7T^, which, when translated

into English, are *^by the pen of Sree Jadubchunder Sen,” in

attestation of the fact that he had written the name of the

deceased at the end of the will by her direction, and had seen

her affix her mark opposite to her name in execution of the

said document for her last will and testament.

Mr. Woodroffe^ in support of the application, submitted that

as the Indian Succession Act, s. 50, which is made applicable to

the wills of Hindus by Act XXI of 1870, made no particular

form of attestation necessary ; the attestation was sufficient, and

probate might be granted. [Phbar, J.—It would be sufficient

if the Registrar signed in the presence of the testatrix.] It

does not appear that he did so ; but even without his signature,

it is submitted the attestation is sufficient. The signatures

of the two persons, one of whom wrote the testatrix's name at

her direction, and when she had affixed her mark, wrote by

the pen of Jadubchunder Sen and the other of whom saw

the testatrix put her mark and identified her, writing his name

as having done so, would be a sufficient attestation by two

witnesses to satisfy the Act.

Pbeae, J.—Ordered probate to be granted.

Application granted*

Attorneys for the Petitioner : Gray, Sen and Farr*
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CIirUTAMUN SINGH (Pi-aintifp) ». NOWLUKIIO KONWARI
(Defendant).* June io

July 1

[On appeal from the High Court of Judicature at Fort William in Bengal.]

Family Custom—Primogeniture— Milakshara Lam—Joint and Separate

Property—Imparlihilitiju

Althongh an estate be not what is tecliiiically known in the north of

India as a rap or what i.s known in tlie south of India as a polliam^ the

succession thereto may, under a kulachar^ or* family custom, he governed hy

the rule of primogeniture.

Where the family to which ancestral property held in this peculiar manner

belongs is subject to the Mitakshara law, and the property is not separate, the

succession, in the event of a holder dying without male issue, is given to the

next collateral male heir in preference to the widow or daughters of the

deceased holder.

1'bat an estate is impartible does not imply that it is separate, and so to

be governed by the law applicable to separate succession.

Whether the general status of a Hindu family be joint or divided, property

which is joint will follow one, and property which is separate will follow

another, course of succession.

Since in documents between Hindus and in the Mitakshara itself it is

not unusual to find the leading members of a class alone mentioned when it

is intended to comprehend the whole class, a written statement of a family

custom, whereby an impartible e.statc passes in the event of the holder dying

without issue to his younger brother or his eldest son, need not be construed

as limiting the collateral succcs-sion to the two cases named, but os providing

generally that on failure of the direct male line, the nearest male heir in the

collateral line shall succeed.

Appeal from a decision of the High Court, Calcutta

(PnEAR aud Morris, JJ.), dated 9th July 1873, dismissing

the suit.

The plaintiff, Chintamun Singh, sued the defendant Nowlukho

Konwari to recover possession of an estate known as the talook

SiE J. W. Colvile, Sie B. Peacock, Sie M. E. Smiih,

Sir R. P. Collibe.
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of Gungore, and of other property which had been left by

Bunjeet Singh, the defendant’s deceased husband. The present

appeal related only to the talook of Gungore.

The grounds on which the plaintiff based his claim to this

talook were somewhat obscurely expressed in his plaint, but are

substantially these:—He alleged that Gungore was ancestral

property, belonging to a joint and undivided Hindu family

governed by the law of the Mitakshara, of which he and tlie

deceased Kunjeet Singh were members; that by virtue of

a custom prevailing in the family, the talook was impartible,

being enjoyed by a single member of the family at a time, and

devolved on the death of the holder on the eldest male heir

;

that Bunjeet Singh, who was the last holder, having died without

male issue, he, the plaintiff, being the eldest collateral male

heir, was entitled to succeed to the talook to the exclusion of the

widow and daughters of Bunjeet Singh. He further alleged

that the family custom on which he relied had been expressed

and recognized in certain ikrarnamas executed by the grand-

father of Bunjeet Singh and by other members of the joint

family in the year 1832.

The defendant in her written statement denied that the family

was in any respect joint, and maintained that there was no

custom, usage, or kulachar which could negative her right and

deprive her of the estate.” She asserted that the only custom

in the family was, that the talook was impartible and descended

to an eldest son.

It appeared that the talook of Gungore, passing from father

to son, according to a rule of primogeniture, had for several

generations been held and enjoyed by a single member of the

family ; and the right thereto had been the subject of several

decisions of Courts of law by which the custom was upheld

:

one on 17th May 1-809 of the provincial Court of appeal

affirming a decision of the Judge of Bhaugulpore : another in

a suit brought in 1848 which was subsequently in 1852, in

terms of the agreement come to in 1832 between the parties,

compromised, and a decree made in terms of the compromise,

under which Bunjeet Singh and his heirs were to retain

absolute possession of the talook of Gungore, except as to 100
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biglias thereof: and a third in a suit brought in 1863 by one

Eowshun Singh against Riinjeet, the decision in which was

subsequently affirmed by the High Court, and the suit dismissed.

In that suit a written statement was filed by Chintamun the

present appellant, then a co-defendant with Euujeet, in which he

denied that Rowshun had any interest in Gungore, and dis-

claimed having any interest liiniself. On the death of Runjeet

Singh in April 1869, his widow, Nowlukho Konwari, applied

for a certificate of administration to his estate, which application,

although opposed by the present appellant, was granted by ths

High Court in May 1870.

The present suit was instituted in April 1871, and was tried

by the Subordinate Judge of Bhaiigulpore. He held that the

talook of Gungore was an ancestral and undivided estate, and

that the plaintiff had made out liis title to succeed to it under

the family custom as expressed in the deeds of 1832. As to the

other property claimed, he held that it was the separate estate of

Runjeet Singh, and not governed by the family custom, and

that it devolved under the ordinary law of succession to the

defendant, the widow of Runjeet. The Judge accordingly made

a decree in favor of the plaintiff as respects the talook of

Gungore, but dismissed the rest of his claim.

On an appeal by the defendant from so much of this decree

as related to the talook Gungore, the High Court allowed the

appeal, and directed the plaintifTs suit to be wliolly dismissed.

Pliear, J., was of opinion that, assuming that Gungore was

at one time, by the operation of the family custom, impartible

joint family property, yet, in the agreement in 1832, and from

the documents then executed, there was evidence of a substan-

tial separation with respect to Gungore, wliich was then set

apart by the parties to the transaction, and allotted to the father

of Runjeet as his separate property ; that from the same docu-

ments it aj^peared that the custom in respect of Gungore was

never a custom in derogation of the law, but merely a usage of

the family in respect of that talook, and that, in the transaction

of 1832, the parties followed the usage which had prevailed for

generations in the family upon a division of the property being

come to, and had moreover so acted by the express desire of
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1878 their father. Taking into consideration the subsequent renun-

„ ciation in 1852 by the father of the plaintiff, who was one of the
DIMOH . * 1 1 1

parties to the transaction of 1832, of any interest in the talook,

Komwakl and the fact of the plaintiffs own admission in 1863 that he had

1)0 interest therein, he held that Gungore was the separate

property of Runjeet Singh. Morris, J., lield, that having

regard to the manner in which Gungore had been for some

generations detached from the joint estate, and to the terms of

the compromises which had been come to in 1832 and 1852,

there was an absolute waiver of right by the several claimants

at various times, and a recognition of Gungore as a separate

estate ; that the renunciation of any interest by the plaintiffs

father was binding on the plaintiff, aud was strengthened by his

own subsequent disclaimer, and tliat looking to the terms of the

custom, inasmuch as Runjeet, the last registered proprietor, had

died without male issue, or without leaving a younger brother

or eldest son of such younger brotlier, and the talook having

been found to be his absolutely, his widow, and not the plaintijQT,

was entitled to succeed.

From this decision, the plaintiff appealed to Her Majesty in

Council,

Mr, Leithy Q.C,, aud Mr, J. D, Bell for the appellant:

—

The appellant claims the talook of Gungore as against the

widow of the last holder. He is the eldest male heir in the

collateral line of the last holder, who died without male issue.

He rests his claim partly on his general right of succession under

the Mitakshara law, and partly on the family usage. With
reference to this particular estate, we say that the status of the

family is that of a joint aud undivided Hindu family, and that,

under the Mitakshara law, the widow is excluded from the succes-

sion. Uuder that law she can have no claim to property which

is not separate. The decision in the Shivagunga case (1), which

gave the succession to the widow, rests on the finding that the

estate there in dispute was separate and self-acquired property.

See also the judgment of Couch, C.J., in Maharani Hiranath

(1)9 Moore's 1. A., 539, ace at p. 609.
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Koer V. Ram Narayan Singh (1). As regards the family custom,

we say that the estate is impartible, being capable of enjoyment

by only one member of the family at a time ;
that it descends to

the eldest male heir ; and that it has descended according to this

rule for several generations. The existence of the custom has

been affirmed by repeated decisions of the Courts.

The judgment of the High Court, against which we now

appeal, rests on the view that this talook was included iu a par-

tition of the family property which took place in 1832 ; but

there is no evidence that in the transaction of that date there

was any intention on the part of the members of the joint family

to alter the tenure of this talook. The true construction of the

instruments which were executed by the parties on that occasion

is, that this talook was put aside when tlie rest of the estate was

partitioned. There was no consideration given under that par-

tition for the surrender of this right to Gungore by the members

of the joint family.

Mr. Cowie, Q.C., and Mr. Doyne for the respondent:—

The appellant relies on the Mitakshara law and on a family

custom; but if Gungore be, as he alleges, a joint and undivided

estate, it is unnecessary to have recourse to family custom,

since, under the Mitakshara law, it would descend in the ordinary

course to the plaintiff, or at any rate to the plaintiff in conjunc-

tion with the other heirs. If, however, Gungore is, as we con-

tend, separate property, it becomes necessary for the plaintiff to

show that the defendant, to whom the talook would certainly

pass under the ordinary law governing the descent of separate

property, is excluded by family custom.

The custom relied on, so far as it is established by evidence,

amounts only to this,—that one member of the family should

possess alone; that, on the death of the recorded owner, the

talook should go to his eldest sou, or in case he should die

without issue, then to his younger brother, or his eldest son.

There is no evidence of a custom beyond these limits. But tlie

appellant is neither a son, a brother, nor a brother’s son, and

consequently does not come within the conditions of the custom.

(l) 9 6. L. R., 274, see at p. S21.
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Moreover, the last recorded owner has not died without issue.

He has left daughters, who are not shown to be excluded by

the custom ;
and he has left a widow, who, as against a claimant

who is not within the conditions of the custom, is entitled to

inherit if the talook be separate jiroperty.

We maintain that tiiere was in fact a partition of the family

property including tliis talook in the year 1832, when the other

members of the family relinquished all right in Gungore in

favor of the then owner, which relinquishment was further

confirmed in the year 1852 on the compromise of a suit brought

by the father of the present plaintiff to establish his right to a

moiety of the talook. Under this compromise the plaintifTs

father received a certain quantity of land out of the Gungore

talook, and abandoned all further claim. Tl»e result of the pro-

ceedings on these two occasions was a definition of the shares

and interests of the family, which thereupon became entirely

separate in estate. The property in dispute must therefore be

treated as 6et)arate property. The case differs from that of

Maharani Jliranath Koer (1) referred to by the other side, in

whicli the family continued undivided. Tlie judgment of the

Privy Council in Rajkisheji Singh v. Ramjog Surma Mozoom^

dar (2) showed that a family custom, such as that which is now

set up, may be discontinued and destroyed.

Mr. i.eith in reply :—The case of Rajhishen Singh (2)

shows that to destroy a custom there must be an intention to des-

troy it. Here no such intention can be inferred. The compro-

mise entered into by the appellant’s father in the year 1852, if

intended to alter the tenure and descent of Gungore, would, un-

der the Mitakshara, affect his own rights only. The appellant was

born at that time, and is not bound by the compromise to which he

was no party. But in point of fact the deed of 1832, and the

com])romise of 1852, reserved Gungore as joint estate. The
family custom modifies the ordinary law only in so far as it selects

one out of the class of heirs entitled to inherit. The words

(1) 9 B. L. R., 274.

(2) “ Not reported. An endeavour will be made to procure a report for

an early Tart’*
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Their Lordships’ judgment was delivered by
^

Sir J. W. Colvile.—The only question raised by this appeal

is whether the appellant, the plaintiff in the Courts below, or the

respondent, was entitled to succeed to the property called talooka

Guiigore, the appellant claiming as tiie nearest collateral male

heir of the last possessor, and tlie respondent claiming as the

widow of the last possessor.

It was admitted on the o[)ening of tlie case, and seems to have

been admitted throughout the proceedings below, that the enjoy-
k

ment of this talooka has long been by a single member of the

family, and tiiat it lias jiassed from father to son according to the

rule of primogeniture for several generations. The existence

of this family custom has rnorever been litigated at various times

from a very early period, and has been affirmed by repeated

decisions. By that of the 17 th May 1809 it was held that the

talooka was one whicli by custom descended according to the law

of primogeniture ;
that it was one of those estates wliich were in

the contemplation of the Legislature when it passed Kogulation

XI of 1793 ;
and that the rights of all parties under the custom

were saved to them by the fifth section of that Regulation. It

seems to their Lordships too late to question wliat is affirmed by

many reported cases, that a custom of descent according to the

law of primogeniture may exist by kulachar^ or family custom,

although the estate may not be what is technically known either

as a raj in the north of India or as a polliam in the south of

India.

That being so, it is necessary next to consider what are the

limits of the custom as established, and what would have been

the course of descent of this property had the family remained

wholly undivided. •

There is some evidence in the tuksimnamas of 1832 of what

the family understood to be the custom. To that reference will

afterwards be made. It is to be observed, however, that if the

evidence were wholly silent as to that point, the general law as
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1875 laid down in decided cases seems to be that, where the family to

Chintamun which ancestral property held in this peculiar manner belongs

is governed by the law of the Mitakshara, that law, in the event

of a holder dying without male issue, would, if the family be

undivided, give tlie succession to the next collateral male heir in

preference of the widow or daughters of the last possessor.

The cases upon this point are collected and reviewed in the

judgment of Chief Justice Couch in Maharani Iliranath Koer

v. Ram Narain Singh (1). In the last of them, which was

decided here as late as the 2ud February 1870,

—

viz»^ the case of

Strce Rajah Yanumula Venkayamah v. Stree Rajah Yanumula

Boochia Vankondora (2),—the point which has been taken in the

present case by the learned counsel for the resj^ondent appears

to have been taken by Sir Roundell Palmer and Mr. Leith,

who argued for the appellants in that case. The judgment

however says:—^‘Accordingly the strength of the argument of

the learned counsel for the appellant has been directed to

“ show that this case should be governed by Katama Natchiar

“ V. The Rajah of Shivagunga (3), which is generally

“ known as the ‘ Shivagunga case.’ They have gone so far as

“ to argue that the estate in question in this case being impar-

“ tible, must, from its very nature, be taken to be separate

“ estate, and consequently that, according to the decision in the

“ Shivagunga case, tlie succession to it is determinable by the

“ law which regulates the succession to a separate estate,

“ whether the family be divided or undivided. Tiie authority

“ invoked, however, affords no ground for this argument.

“ The decision in the Shivagunga case will be found to proceed

" solely and expressly on the finding of the Court that the

“ zemiudary in question >vas proved to be the self-acquired and
“ separate property of Gowary Vallaba Tav^r. It assumes

“ that if this had not been so, the decision would have been the

“ other way.” In that case the estate was held to pass to a

very remote collateral male heir in preference to the widow

of the last possessor.

(1) 9 B. L. R., 274, see at p. 319. (2) 13 Moore’s I. A., 333.

(3) 9 Moore’s I. A., 339.
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This authority seems to dispose of the arguments of the

learned counsel for the respondent^ which went to show that

even while the family remained a joint and undivided family in

the full sense of the term, this property would have been treated

as separate property, and therefore governed by the law of the

Mitakshara as to separate succession.

It is however found as a fact, and cannot be denied, that there

lias been to some extent a separation of this family ; and the

question, therefore, is, whether this particular property after

that separation lost the character which it before possessed^

and became subject to a diiferent rule of succession. Accord-

ing to the rule laid down hy Sir William Macuaghten (Princi*

pies of Hindoo Law, title Partitions, vol. 1, page 53),— If at

‘‘ a general partition any part of the property is left joint, the

widow of a deceased brother will not participate notwith*

standing the separation, but such undivided residue will go
‘‘ exclusively to the brother.” That authority was iu fact one

of those upon which this board in the Shivagunga case decided

the converse of the proposition,

—

viz,y that though a family

might be undivided, the separate property of any member would

nevertheless go according to the law of succession to separate

estate. It in fact goes to support the proj^osition that, whether

the general status of the family be joint or divided, property

which is joint will follow one, and property which is separate

will follow another, course of succession. The question, therefore,

really seems to be whether by reason of the acts of the parties

on the several occasions of the partial partition in 1832, and of

the compromise of the suit of 1852, the plaiutid’s father waived

liis rights of succession, or whether the parties by their joint

action have impressed upon this talooka the character of separate

property which must now pass according to the laws of separate

succession.

(Their Lordships, after going into the terms of the trans«>

action of 1832, continued) :—If it liad been intended to make
this property, which had been joint, separate property, it would

not have been necessary to enter into so detailed an account of

the family custom or of the manner in which it had previously

passed. The statement of the family custom their Lordships

22
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are disposed to construe very much as it was construed by

the Subordinate Judge who decided this cause in the first

instance. In a document between Hindus, and indeed in the

Mitakshara itself, it is by no means unusual to find that the

leading member of a class is alone mentioned when it is intended

to comprehend the whole class. And their Lordships think that

in the above statement of the family custom, it was not intended

to confine the passing over of the whole, in the event of the pro-

prietor dying without issue, to a younger brother of the deceased

or his eldest son ;
and further, that the words “ without issue

”

are to be taken to import issue in the male line.” Accordingly,

the real effect of that definition of the family custom was, that

the property was ancestral property ; that though ancestral pro-

jierty, it was held by special custom by one person at a time,

according to the rule of primogeniture, with a provision that

where the direct male line failed it should then go over to the

collateral lines. It has already been shown that this course of

devolution was consistent with the general law. Their Lord-

ships conceive that the partition which took place in 1832 of

the other property cannot be held to have affected the character

or the mode of descent of this property as thus defined.

(Their Lordships then considered the character of the com-

j)romise of 1852, and found that that transaction really

amounted to no more than an agreement to waive the

claim to a share in, and to the consequent right to a

partition of, the talooka Gungore, and continued) : — If

this be so, their Lordships are further of opinion that the

written statement of Chintamun Singh, which was filed in the

suit afterwards brought in 1863 by Bowshun Singh, can be

taken only to be a disclaimer of any interest in the talooka as

claimed by Rowshun Singh in that suit, which of course, if

Rowshun Singh had succeeded in establishing his claim, would

have brought in Chintamun Singh as a coparcener entitled to

a partition. It cannot carry the case further than the act of

his father, and it seems only to be an admission that he was
content to abide by whatever his father had agreed to in tlie

earlier suit of 1852.

This being so, it seems to their Lordships that the decision



VOL. I.] CALCUTTA SERIES. 163

of the High Court cannot be supported, and they will humbly

advise Her Majesty to reverse that decision, and in lieu thereof

to decree that the decree of the Subordinate Judge be confirm-

ed, and that the appeal to the High Court be dismissed with

costs. The appellant must also have his costs of this

appeal.

Appeal allowed.

Agents for the appellant : Messrs, "Barrow §* Barton,

Agent for the respondent : Mr, T, L, Wilson,

JUNESWAR DASS (Defendant) MAUAREER SINGH and othbbs

(Plaintiffs).

[On nppeul from the High Court of Judicature at Fort William in Bengal.]

Act XIV of 1859, s, 1, cU. 10, 1‘2, Limitation—Interest in Immoveable
Propei'ty,

i?, having borrowed money from A, executed in his favor a bond (wliich

was afterwards duly registered), in which he engaged to repay the amount

with interest on a day named, and hypothecated certain lands by way of

security, with a condition that, in the event of the said lands being sold in

execution of decree before the day fixed for repayment, A should be at

liberty at once to sue for the recovery of the debt. Before the term for

repayment expired, the mortgaged lands were sold in execution of a decree

obtained by another creditor on a second bond made by if, subsequently

and subject to the bond made to A. In a suit by A against B and the pur-

chasers of the lands at the execution-sale, A charged B personally, and

also sought to realize the amount due on his bond by the sale of the mortgaged

lands. HeUi^ that the claim was in substance a suit for the recovery of

immoveable property, or of an interest in immoveable property, within the

meaning of cl. 12, s. 1, Act XIV of 1859, and, consequently, was governed

by the twelve years' rule of limitation therein provided, and not by the rules

provided by els. 10 and 16 of the same section.

Sentble, Although A was at liberty to sue from the date of the sale of the

lands, limitation did not run against his claim from that date, but only from

the date fixed in the bond for repayment.

Appeal from a decision of the Calcutta High Court

(Phear and Aimslie, JJ.), dated llth March 1872.

* /VtfStfa/;--Sis J. W. Colvile, Sir B. Feacocr, Afcn Sir M. E. Smith.
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Between the years 1841 and 1851, Baboo Dyal Singh, and

after his death, his son Baboo Ritbhunjun Singh, had, from

time to time, borrowed sums of money from Mussamut Agur

Konwar, granting her bonds for the repayment of the amount.

On the 2l8t June 1856, Ritbhunjun Singh executed a fresh

bond in substitution for the earlier bonds, which was afterwards

duly registered, and in which, after reciting that a sum of

Rs. 16,511, principal and interest, was due by him on the

previous transactions, he bound himself personally to repay

that sum with interest thereon in the month of Jeyt 1274

(June 1866), and hypothecated certain mouzahs belonging to

him as security. The bond further contained a clause to this

effect ;— Should the mouzahs mortgaged be sold in executiou

of decree or for arrears of revenue, the said lady shall in that

case be at liberty, without waiting for the expiration of the

term of payment, to institute a regular suit and to sell the

moveable and immoveable properties of me the declarant and

my heirs and thereby realize the amount in question.” This

bond was registered on the 23rd of June 1856.

In July 1864, one Juneswar Dass obtained a decree against

Ritbhunjun Singh upon a mortgage bond executed by the latter

on a date subsequent to that of the bond in favor of Mussamut

Agur Konwar, and, on the 18tli May 1865, the right and

interest of Ritbhunjun in the aforesaid mouzahs were put up to

sale in execution of that decree, and were purchased by the

said Juneswar Dass and Mussamut Ruttunjote Konwar, with full

notice of the incumbrance under the earlier bond.

Mussamut Agur Konwar had died in or before the year 1862.

On the 30th August 1871, her representatives brought the

present suit in the Court of the Subordinate Judge of Zilla

Shahabad, against Ritbhunjun Singh, Juneswar Dass, and

Mussamut Ruttunjote Konwar, to recover Rs. 26,793-5-9,

principal and interest, due on the bond of the 21st June 1856,

by the sale of the property thereby clia,rged, and of other pro-

perty, and from the person of the defendant Ritbhunjun Singh.

The defence was {inter alia) that the plaintiffs’ cause of

action under the bond arose on the 18th May 1865, when the

mouzahs were sold at the execution sale ; and that, consequently

^
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their suit, which was not instituted until more than six years

from that date, was barred by limitation.

The Subordinate Judge held, that even assuming that the

plaintiffs’ cause of action accrued on the 18th May 1865, the

day of the auction-sale, the suit was not barred, the limitation

of twelve and not of six years being applicable to a claim to

enforce a lien over immoveable property by bringing such pro-

perty to sale ; and on appeal by Juneswar Dass from that decision

the High Court affirmed the judgment of the Subordinate

Judge.

Juneswar Dass then appealed to Her Majesty in Council.

Mr. J, H. W. Arathoon for the appellant.—On the ques-

tion of limitation, both the lower Courts are wrong. Where

a claim to laud rests on a written contract, the period of

limitation is three years

—

Rani Mewa Kumar v. Bani Hulas

Kumar (1). [Sir M. Smith.—That is not the effect of the

judgment in that case. We held there that the claim was not

founded on contract, and that the lower Court had applied

a wrong rule of limitation.] Here the plaintiffs sue on a

money bond in which lands are pledged as security. In such

cases, where the instrument is not registered, it has been held

that the limitation applicable is that of three years provided by

cl. 10, 8. 1, Act XIV of 1859

—

Parushnath Misser v.

Shaikh Bundah Ali (2). In the present case, the contract is

registered, which would give a six years’ term of limitation

under cl. 16 of the same section and Act

—

Seetul Singh v.

Sooruj Buksh Singh (3). The plaintiffs’ cause of action arose

on the 18th May 1865, when the lands pledged were sold in

execution, since it was provided in the bond that on such a

sale the creditor might sue at once without waiting for the day

fixed for payment. The suit was not brought until the

30th August 1871, more than six years from the time when the

cause of action arose.

Mr. L. W. Cave, Q.C. (Mr. Horace Smith with him) for the

(1) 13 B. L. R., 312; S. C., L. R., 1 Ind. Ap., 157.

(2) 6 W. R., 132. (3) 6 W. R., 318.
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respondents.—The cases cited from the 6th volume of the

Weekly Reporter have been overruled by the Full Bench

of the Calcutta High Court in the case of Surwan Hossein Khan

V. Gholam Mahomed {1), in which it was held that a suit like the

present is a suit for the recovery of an interest in immoveable

property within the meaning of cl. 12, s. 1, Act XIV of

1859, and governed by the twelve years’ rule of limitation

;

see also Mannn Lall v. Pegue (2). There are numerous deci-

sions of the Madras Court to the same effect

—

Raja Kaundan v.

Muttammal (3). This is not a mere suit for repayment of money.

Its substantial object is to enforce the lien agaiust the defend-

ants who bought the hypothecated lands at the execution-sale.

As against them, the claim does not rest on contract. The
plaintiffs have no contract with these defendants, and have no

personal right against them. Even if it were held that the

period of limitation is only six years, the suit would still be

in time. Under the bond, the creditor had an option to sue

when the lands were sold, but his proper cause of action did

not arise till the day fixed by the bond for payment. The suit

was brought within six years from that date.

Mr. Arathoon did not reply.

The judgment of their Lordships was delivered by

Sir M. E. Smith (who having stated the facts of the case

proceeded as follows) :

—

After the discussion which has taken place at the bar, there

remain only two questions to be decided. The first is purely a

question of fact.
»

The other question arises upon the period of limitation which

is applicable to this case. As already observed, the instrument

contains two distinct things : the obligation to pay the money,

which binds the maker of it only, and the mortgage of the

laud ; and the plaint in the present suit is properly framed upon

the instrament in that aspect. It seeks to charge the first

(1) B. L. R., Sup. Vol., 879.

(8) Z Mad. 11. C. R., 92.

(2) 9 B. L. R., 175.
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defendant, the maker of the bond, Ritbhunjun Singh person-

ally, and it also claims to recover the amount of the principal

and interest by the sale of the mouzahs (naming them), which

were the hypothecated property included in the mortgage. It

is contended for the appellant that the limitation contained

in cl. 16, s, 1 of the Act XIV of 1859 is the proper

limitation to apply to the case. That is a sweeping clause,

which provides thus : that to all suits in which no other

limitation is hereby expressly provided, a period of six

years from the time the cause of action arose.” It is said

that this is a suit brought to recover money lent, and the

interest on that money, and that it falls within cl. 16,

because, although cl. 10 apjdies to suits for money lent,

it does not apply to them in the cases where the instrument shall

have been registered within six months from the date, and

this bond, having been so registered, is not within that sec-

tion, and not being otherwise provided for, falls within the

limitation of six years in cl. 16. Their. Lordships, however,

are clearly of opinion that neither of these clauses is applicable

to this suit, which is brought, in substance, for the recovery

of immoveable property, or of an interest in immoveable property,

and falls therefore within cl. 12 of the first section. The

object of the suit is to obtain a sale of the land as against the

defendants grouped as defendants No. 2 and No. 3, who had

become purchasers under a subsequent mortgage bond. It is

therefore, as against them, a claim founded not upon the con-

tract to pay the money, but upon the hypothecation of the

laud. Their Lordships would have been disposed so to apply

the Statute of Limitations if the matter had been res integra^

but it appears from the cases to which they have been referred

by Mr. Cave that there has been a long and almost

uniform current of decisions in the two provinces of Bengal

and Madras, giving this construction to the Act. Their Lord-

ships must not be supposed, in coming to this decision, to give

any countenance to the argument of Mr. Arathoon that this

suit would have been barred if the limitation of six years under

d. 16 had been applicable to it. They think, upon the

construction of this bond, there would be good reason for hold-
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that the cause of action arose within six years before the

commencement of the suit. However, it is sufficient to say

tliat their Lordships think the limitation applicable to the case

is that under cl. 12, s. 1 of the Limitation Act.

In the result, their Lordships will humbly advise Her

Majesty to affirm the decision of the High Court, and to dismiss

this appeal with costs.

Appeal dismissed.

Agent for the appellant: Mr. T. L. Wilson,

Agents for the respondents: Messrs. Watkins vluHl Lattey,

ORIGINAL CIVIL.

Before Sir Uichard Garth, Kt, Chief Justice^ and Mr, Justice Poniifex,

1876
March 1.

The testator, a member of the firms of O. A. Co,, of Calcutta, and 0, O*

Co,, of Liverpool, died in England, leaving a will, of wbicli be appointed O
in England and O in Calcutta his executors. As a partner in the Calcutta firm,

the testator was entitled to a share in an indigo concern and in certain immove«

able property in Calcutta, and his share in these properties was, on his death,

estimated, and the money-value thereof paid to his estate by the firm iu

Liverpool, and probate duty had been paid thereon by O in obtaining probate

of the will in England. Shortly after the testator*8 death, the indigo concern

was contracted to be sold, and the testator*s name appearing on the title-deeds

as one of the owners, O applied for probate of the will, to enable him to join

in the conveyance and in any future sale of the other immoveable property.

An unlimited grant of probate was made to O, who claimed exemption from

probate duty in respect of the properties, on the grounds (a) that duty

had already been paid in England on the testator's share in them, and

(5) that there was no amount or value in respect of which probate was to be

granted in India. Held on a case referred by the taxing ofiicer, that O

In the Coods of GLADSTONE (Deceased).

Court Fees Act ( Vfl of 1870J, Sch. cU. 11 12

—

Probate Duty, Ex*
emption from— Interest in Partnership Property,
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was not etititleti, in obtaining probate, to exemption from the probate duty

payable under Sch. I, cK 12 of the Court Fees Act, in respect of the proper-

ties.

Case referred by the Taxiug Officer of the Court under e. 5

of the Court ITees Act (VII of 1870) for the opinion of the

Chief Justice.

The case arose on the petition for probate of the will of

Murray Gladstone, who was a member of the mercantile firms

of Gil landers, Arbuthnot and Co., of Calcutta and Rangoon, and

Ogilvy, Gillaiiders and Co., of Liverpool and London, who died

in Wales in August 1875. By his will he appointed Robert

Gladstone and J. F. Ogilvy, the present petitioner, bis executors.

An unlimited grant of probate was made by Phear, J., to

Mr. Ogilvy, the executor in India, but exeinptiou from probate

duty was claimed. From the petition for probate it appeared

that probate was taken out by Robert Gladstone in England,

but not by the petitioner
; that as a partner in the firm in

Calcutta, Rangoon^ and Liverpool, the testator was interested iu

the Otter Indigo concern in Tirhoot, and also in certain immove-

able property iu Calcutta, onc-lialf of No. 5 Clive Street.

The 6th paragraph stated that the Otter indigo concern and share

iu the jiremises iu Clive Street constituted part of the assets

and capital of the partnersiup firms, and it liad been the prac-

tice on the death or retirement of a partner, that liis interest

in such properties, and also in the other assets of the firms in

India and elsewhere, should be ascertained by valuation or esti-

mate, and the total amount of the share of such partner in the

entire partnership assets paid to him or his legal personal

representatives: and tlie adjustment of the account of such

retiring or deceased [)artner was always made at the head office

of the firms at Liverpool, to which particulars were supplied

from all the other offices or branches of the firms, and the

payments in respect of such share were always made in

Eugland, aud uot in India, and the annual balance sheets of

the firms were also always prepared, settled, aud adjusted

at the head office in England. The petition further stated,

tliat the entirety of the indigo concern was, soon after the

testator’s death, contracted to be sold, and that the valuation

23
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>876 bad been made in the usual way in Liverpool and the money

Go<)ii»oF
estate in England, and in obtaining probate of hie

will Robert Gladstone had paid probate duty in respect of the

testator^s share in the indigo concern and the premises in

Clive Street*, and tliat probate was only now required ‘^for the

purj)ose of joining in a conveyance of the said premises, because

the name of the testator appeared in the title-deeds relating

thereto as one of the owners thereof in re8j)eet of the partner-

ship firm of Gillaiiders, Arbuthnot and Co.”

After stating the facts, as alleged in the petition, the case

stated :

—

The petition for probate, disclosing the above facts, is

supplemented by two letters from the petitioner’s attorneys,

one of wliicb contains the following statement :
^ The esti-

mated value of tlie share of the abovenamed deceased in

the capital and assets of the firms mentioned in the petition

for j)robate has, we understand, been paid to, or otherwise

accounted for, and satisfied to, the executor in England. The

only object in obtaining a grant here is to enable the executor

here to join with the owners in the conveyance of the other

indigo concern, which ’was agreed to be sold shortly after the

death of Mr. Murray Gladstone, and also to join in any sale

or dealings with the share of the firm iu the Clive Street

premises.’

‘‘ From tliis statement, taken together with the statements in

the petition for probate, it would seem: (1) that the testator’s

share of the assets and jiroperty of the firms has been taken

over by the firms ; (2) that the value of the share so taken over

has been received by the executor in England
; (3) that the

indigo concern was contracted to be sold after it had been taken

over
; (4) that no eifectual transfer of either the house or the

indigo coucerii cau be made, except uuder the authority of a

probate to be obtained iu this country.

“ Upon these facts, exemption from the payment of duty uuder

the Court Fees Act, 1870, is claimed on the grounds : (1) that

duty has been already paid iu England in respect of the pre-

mises; (2) that there is uo amount or value in respect of

which probate is to be granted here*’^
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With reference to the first ground of exemption, the Taxing

Officer, referring to Attorney- General v. Boiitoens (1) was of

opinion, that no duty was properly payable in England in respect

of these properties, and therefore that any duty paid in England

in respect of the testator’s share in the properties was an excess

payment, of which a refund could be obtained under the pro-

visions of 55 Geo. Ill, c. 184, s. 40.

As to the second ground for exemption, the Taxing Officer

observed, that it could not be maintained that there was no

amount or value in respect of which probate is to be granted

here,” since probate was to be granted here in respect of the

share itself; and referred to tlie case of The Attorney^ General v,

Brunning (2).

Mr. Shiell for the petitioner for probate contended, that he

was entitled to the exemption from probate duty claimed. The

Court Fees Act, Sch. I, cl. 12, made the duty payable whentlie

amount or value was more than lls. 1,000. Here the property,

as far as the estate of the deceased was concerned, was of no

amount or value whatever. By the arrangement, which was

usual on the death of a partner as set out in para. 6 of the peti-

tion for probate, the property [)as8ed at the testator’s death

to the surviving partners in the firm, and the interest the

deceased had when alive became property in England, on which

probate duty was payable and on which probate du^y has

been paid. The deceased, for instance, had no interest in

the property which he could have disposed of by will : nor,

supposing the pro[)erty which was contracted to be sold after

the testator’s death had increased in value between his death

and the sale, would his estate have benefited by that increase.

The estate was divested out of the deceased, and went to his

partners. [Pontifex, J.—Then you don’t require probate.] Pro-

bate is not required with resj)ect to any interest the deceased

had, but merely to complete a title by a conveyance to which,

as his name appears in the title deeds of the property, his

representatives are necessary parties. If this property had been

(1) 4 M. & W., 171.

(2) 4 II. & N., 94 ;
S. C. on appeal, 30 L. J., Ex., 379 ; 8 H. L. C., 243 ;

and 6 Jur., N. S., 1083.
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1876 in England, probate duty, and not succession duty, would have

iw THE teen navable on it. [Pontifex, J., referred to Custance v. Brad-

Gladstofs. thaw (I)*] See The Attorney•General v, Brunning (2), where,

as in the present case, there was a change in the nature of the

property created by the arrangement between the members of

the firm, and where on that ground probate duty was held to

be payable. [Pontifex, J.—In Custance v Bradshaw (1) the

property does not appear to have been partnership property, as

itis stated to have been in 1 Wms. on Executors, 622, 7th Ed.

Garth, C. J.—Suppose the property became money on the

death of the testator, was it not money in India?] It is sub-

mitted not under the partnership arrangement. [Garth, C. J.,

referred to the case of The Attorney-General v. Bouwens (3),

where foreign bonds were held to be subject to probate duty

in England.] There the bonds were from their negotiability

considered as property in England. The executor as repre-f

senting the testator has no such substantial interest in the pro-

perty as would give a purchaser a right to require him to join

in conveying it
;
and probate being required merely to enable

him to become a formal party to a conveyance, the mere fact

that the testator’s name appears in the title deeds as one of the

owners does not constitute an interest in him of any amount

or value ” in respect of which probate duty can be said to be

payable.

The Standing Counsel M,y. Kennedy {yr The Advocate-

General^ ofFg. Mr. Paul)f for the Crown.—Assuming pro-

bate is considered necessary, it must be because the testator

has an interest in some property in India. If duty was not

payable here, it would not be payable in England
;
yet it has

been paid there. The fact of its having been paid there does

not exempt the petitioner for probate here from payment. The

Attorney-General v. Higgins (4) was a case, where it was held that,

though probate duty had been paid on certain shares in England,

(1) 4 Hare, 315. (3) 4 M. & W.,171.

(2) 4 H. & N., 94 ; S. C. on appeal, (4) 2 H. & N., 339 ; S. C., 26 L.

8 H. L. C., 243 ; 6 Jur., K. S., 1083 ; Ex., 403.

^nd 30 L. J. Ex., 379.
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yet on probate duty being required in Scoibind, probate I876

duty was again payable. That was a case, too, where the i»thb

.
Goons or

double probate duty went to the same revenue
; here it does Gladstohic.

not; see also Attorney^ General v. Dimond (1). The duty was

wrongly paid in England ; the Court there had no jurisdiction to

grant it in respect of this property. The proper Court was

the Court here, and parties cannot, by agreement among them-

selves, deprive the proper Court of jurisdiction over the pro-

perty in respect of which probate duty is payable. It is sub-

mitted that tlie deceased had an interest in real property here.

Wigram, V.C., in Custance v. Bradshaw (2), lays down the

principle that the’ fact of the property being partnership pro-

perty makes no difference: the same results will follow. The

provisions of the partnership deed cannot alter the relations of

the partners whith respect to the ordinary incidents of part-

nership property; see Matson v. Swift (3). Suppose this was

the only asset of the deceased, would there be nothing liable

to probate duty? It is submitted there would be, and it cannot

make anv difference that there are other assets. Where it is

assumed that probate is necessary, that api)ear3 to be conclusive

of the question. It is another matter whether probate is neces-

sary.

Mr. Shiell did not reply.

The opinion of the Court was as follows;

—

Garth, C.J.—In this case an unlimited grant of probate

in the usual form has been granted to the executor of Mr. Murray

Gladstone by Phear, J., and the only question which we have to

decide is, whether any duty should be paid in respect to the

two properties mentioned in the petition, viz., an indigo factory

in Tirhoot, and a share in the premises Nos. 5 to 8 Clive Street,

Calcutta, which formed part of the partnership property

of the firm of Gillauders, Arbuthnot and Co., of which the

testator, Mr. Murray Gladstone, was a member. It is stated

in the petition, that Mr. Murray Gladstone Was one of the

(1) 1 C. & J., 3.56; S. C., I Tyr., 243.

(2) 4 liare, 315. (3) 8 Beav., 368.
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1876 persons to whom both these properties were conveyed, and

^In th« it is therefore necessary, in order to enable the firm to deal

Glamtonb. with them, that probate of Mr. Gladstone’s will should

be taken out in this country ;
but it is contended that

no duty sliould be charged iu respect to those properties,

because, by some arrangement between the partners, Mr. Glad-

stone’s share of the partnership assets has been paid to his

estate in England, and probate duty has been paid in Eng-

land upon that amount.

The question then raised by the petition has been referred

to me, and I have requested Pontifex, J., to sit with me, for

the purpose of hearing counsel upon it.

Having now heard Mr. Shiell’s argument, we are unable

to discover any reason why Mr. Gladstone’s share of the

properties in question should be exempt from duty. They

appear to have formed part of the assets belonging to the

partnership, and it may very well be that the value of

Mr. Gladstone’s share iu them may, by some arrangement, have

been paid to his estate iu money by the firm ; but that is no

reason why they should be exempt from duty
;
and looking at the

articles of partnership (1), a copy of which has been produced

to us by the petitioner, we find no provision there which even

afibrds a basis for Mr. Shiell’s argument.

The prayer of the petition will therefore be refused, and the

Crown will be entitled to the costs of the hearing.

Attorneys for the petitioner: Messrs. Chauntrell, Knowles

Roberts^

Attorney for the Crown : The Government Solicitor^ Mr.

Sanderson.

(1) The partneisliip agreement pro- Liverpool, the amount of the share

Vided for the settlement and adjustment being placed to the credit of the part-

of the accounts, and the valuation of ncrs respectively in the books of the

each partner's share in all the firms Liverpool firm,

taking place at the head ofiice iu
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APPELLATE CIVIL

Before Mr, Justice Jackson and Mr. Justice McDonell.

MATUNGEE CHURN MITTER (Plaintiff) ti. MOORRARY MOHUN
GHOSE AND OTHEBS (DEFENDANTS).*-

Putni Tenure.^ Sale of for Arrears of Rent^Itegulation VIII of 1819, 8,

cl. 2, and s. 14—Bate of Publication of Notice,

The fact that the receipt of the notice of sale was dated the 15tb of Bjsack,

and tlierefore did not show that the notice had been published at some time

“previous to that day,” so as to satisfy the provisions of s. 8, cl. 2 of

Reg. VIII of 1819, was held not to he sufficient ground for setting aside

the sale of a putni tenure fiir arrears of rent (1). There being nothing in the

receipt to show the date on which the notice was published, no injury to the

plaintiff having been proved, and it appearing that more than the time

prescribed by the Regulation had elapsed before the sale actually took place,

the Court refused to set aside the sale.

It would not be a “ sufficient plea ” within the meaning of s. 14 that the

receipt had been obtained, or the notification published, on, instead of previoui

to, the 15th of Hysack.

Suit by the holder of a 12-aiiiia sliare of a putni tenure, to

set aside a sale of the teuure for default in payment of rent,

upon the ground, amongst others, that the notification of sale

was not iiublished before the 15 th Bysack as required by cl, 2,

8. 8 of Rej^ulation VIII of 1819. The defendants were the

zemindars and the purchasers at the sale. The receipt for the

service of the notification bore date the 15th Bysack, and was

signed by four munduls of the village, in which the plaintiffs

in&l cutchery was situated. The serving peons deposed that

they had served the notification of sale on the holder of the

* Regular Appeal, No. 240 of -1874, agaimt a decree of the Subordinate

Judge of Zilla Hoogbly, dated the 4th of July 1874,

(1) As to how far a strict compli- jah Dhiraj Mahtab Chand Bahadur^

ance with the provisions of sec. 8, cl. 2 9 B. L. R., 87, and cases there cited,

of Reg. VIII of 1819 is necessary, and Ramsabuck Bose v. Kaminee

see Baihauthanath Sing t. Mahara^ Koomaree Dossee, 14 B. L. R., 394.

1875
Nop 2.‘
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1875 4-anna share on the 13th or I4th of Bjsack, and that they
j

went to tlie plaintiff’s house on the same day, but found neither

Hittkk the plaintiff nor his servants there ; that, on the following day,

they went to the pIuiutifTs m&l cutchery, but were unable to find

either the plaintiff ot his gomasta or any other servant, and that

they thereupon sent for the munduls of the village, read the

notice to them and affixed it to the cutchery, and obtained from

them the receipt dated 15th Bysack. The sale took place on

the 3rd Joisto, seventeen days after this.

The Subordinate Judge was of opinion that there was a

sufficient publication of the notice, and dismissed the suit. The

present appeal was then preferred by the plaintiff.

Baboo Chunder Madhub Ghose, for the appellant, contended

that it was essential to the validity of a sale under Eegulatiou

VIII of 1819, tliat the provisions of the Regulation should be

strictly complied with. The Collector must be satisfied that

the notice was published before the 15 th By sack, whereas in the

present case the receipt produced by the defendants clearly

proved that it was not so published.

Baboos Mohini Mohini Uoy and Rash Rehary Gkose^ for the

respondents, contended that the object of the Regulation was to

give the defaulter sufficient notice of tlie intended sale, and the

law considered fil’teen days to be sufficient; see HaranatJi Gupta
V, Jagnnnath Roy Chowdhry (1). Here the plaintiff had had

at least seventeen days’ notice, and it was not pretended that he

had been in any way damnified.

Baboo Chunder Madhub Ghose in reply.

The judgment of the Court was delivered by

JACK80N, J •—In this case, the suit was brought for the purpose

of setting aside the sale of 12»anna share of a putui tenure

held by the defaulter, A great number of objections, some of

a frivolous kind, and some of an unjustifiable kind, have been

brought forward in appeal, but the only one which deserves

(1) 9 B. L. K., 89 note.
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2iotice or which was seriously pressed is that where it is Oon-

tended that the notice in this case does not appear to have

been published before the 15th Bjsack^ the sale having taken

place on the 3rd Joisto following. Now, it is to be observed

that the Legislature, in passing Begulation YIII of 1819,

for just and equitable purposes, prescribed a variety of forms

required to be gone through by zemindars, on applying

for the sale of a putni tenure for arrears accrued due thereon,

some part of the procedure being carried out by oflScers of the

Collector’s establishment: and one of the matters prescribed by

8. 8, cl. 2
,
is that the Collector should be satisfied of the service

of the notice, either by the receipt of the defaulter, or of his

manager; or, if that cannot be procured, then by the signature

of three substantial persons residing in the neighbourhood.

Then it says :— If it shall appear from the tenor of the receipt

or attestation in question, tliat the notice has been published at

any time previous to the 15th of the month of Bysack, it shall

be a sufficient warrant for the sale to proceed upon the day

appointed.” That and other rules having been so laid down,

8. 14 of the same Regulation says:—‘‘It shall be competent

to any party desirous of coutesting the right of the zemindar

to make the sale, whether ou the ground of there having been

no balance due, or on any other ground, to sue the zemindar for

the reversal of the same, and upon establishing a sufficient plea

to obtain a decree with full costs and damages.” The meaning

of that provision, as it appears to me, is, that, if the defaulter

or the alleged defaulter should be able to make out that the

zemindar was not in a condition to obtain the sale of his under-

tenure, that there had been no balance due, or that the procedure

enjoined by the Regulation had been neglected, so that the

defaulter has been prejudiced by reason of that neglect, then

the Civil Court is declared entitled to set aside the sale and

to grant a decree to the plaintiff with full costs and damages.

But it certainly would be no “ sufficient plea” or substantial

cause of complaint that the receipt in question had been

obtained, or that the notification had been published ou, instead

of previous to the 15th of the month of Bysack. The law says

that if it shall appear, that is, appear to the Collector, that the
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notice lias been published at any time previous to the 15th of

the month of Bysack, that shall be a sufficient warrant for the

sale to proceed. Now, in the receipt which has been read to us

in this case, the particular time of publication is not stated.

The receipt is dated the 15th, and has the signatures of three

substantial persons which is to be accepted only in case of

inability to procure the receipt of the defaulter. It might very

well be that the previous day or days had been spent in vain

efforts to procure the signatures of the putniclar or his agent,

and that the receipt was afterwards completed by the signatures

of the munduls, obtained on the 15th of Bysack, and this might

well have satisfied the Collector that the notice had been in fact

published previous to the 15th. That being so, and no injury

to the plaintiff being at all made out, it appears to me that the

ground set up is wholly insufficient to induce this Court to set

aside the sale. It may be added as it appears in this particular

case that the sale, instead of taking place on the Ist of Joisto,

did not take place until the 3rd, and therefore even if we assume

that the publication had taken place on the 15th, still the

defaulter had two days more than is prescribed by the Regulation.

The appeal is dismissed with costs.

Appeal dismissed.

ORIGINAL CIVIL.

before Mr. Justice Phear.

KENNELLY r. WYMAN.

Practice^Inspection of Documents-^Pules of High Court of 6/A June

1874, 50, 52.

Where the defendant stated in an affidavit, that a schedule annexed thereto

contained a list of all the documents in his po.s8e8sion or power relating to

the suit, and a certain other document was not mentioned in the schedule,

though referred to by the defendant in his written statement, held on the

hearing of a summons to consider the sufficiency of the affidavit that the

pluntitr could not cross-examine on the affidavit but could only show it was

not an honest affidavit. The proper course was to apply for inspection of the

particular document referred to in the written statement and omitted from

the schedule, if inspection was needed.

This was a suit to recover arrears of salary and damages for
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wrongful dismissal. On the admission of the plaint^ the defend-

ant was ordered to file a written statement^ which he accordingly

did. The plaintiff then obtained an order that the defendant
should file an affidavit, stating whether he had any and what
documents in his possession or power relating to the matters

in question in the suit. The defendant thereupon filed an affi-

davit, and appended thereto a schedule, which he alle<^ed
.

o
contained a list of all the documents relating to the suit in his

possession or j)Ower. In his written statement the defendant
referred to various other documents w’hich were not among those

included in the schedule annexed to his affidavit. On the appli-

cation of the plaintiff, a summons was issued by the Court to

consider the sufficiency of the defendant’s affidavit. The
summons was supported by an affidavit filed by the plaintiff, in

which the inconsistencies between the defendant’s affidavit and

schedule and his written statement w'ere set forth
; and it was

argued that the defendant’s affidavit was insuffioient, inasmuch as

even on the admissions in his written statement the defendant

had not set out all the documents in his possession relating to the

matters in suit.

Mr. Macrae for the plaintiff.

Mr. Branson for the defendant.

The Court intimates it has considered the matter, and refers

to Wright v. Pitt (1), and states it is clear the applicant cannot

cross-examine upon the affidavit but can only show that it is

not an honest affidavit. The omitted document is sufficiently

mentioned and described in the written statement of the defend-

ant, and an application can be made on that ground for inspec-

tion, if inspection is needed. Summons dismissed. Costs to be

costs in the cause. The report of Noel v. Noel (2) was held to

justify no costs being given in Wright v. Pitt (1).

Attorney for the plaintiff: Mr. Heckle,

Attorney for the defendant: Messrs. Orr and Ilarriss,

(1) L. 11., 3 Ob. App., S09.

(2) 9 Jut., K. S., 589 ;
S. 0., I De Gex J. & S., 468 ; and 32 L. J., Ch., 676.

1876
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APPELLATE CIVIL.

Before Sir Richard Garth, KL, Chief Justice, and Mr, Justice Birch.

Jm the Matter op the Petition op LUKIIYKAISTT BOSE.*

Superintendence of High Court-^^4t ^ 25 c*. 104, s, 15-^Act XKIII of

18C1, 8 , 27.

Under s. 15 of 24 & 25 Viet., c. 104, the High Court T?ill not interfere

with the decisions of the Courts below in cases in which a special appeal is

forbidden bj s. 27 of Act XXIII of 1861, and where there is no question of

jurisdiction involved (1).

The plaintifTs case was, that she had gone to live with the

defendant as his mistress, on the defendant executing an agree-

ment to her to the effect that, in consideration of her living with

him, he would maintain her and give her jewels and effects worth

Rs. 155, and that if he did not give her the jewels and her main-

tenance, or if he deserted her, he was to make good the price of

the jewels, Rs. 155, and give her Rs. 200 in cash. The plaintiff

was deserted bj the defendant, and hence her suit to recover these

sums of money.

The Courts below decreed the plaintifTs suit ; the Deputy

Coiuiuissiouer of Nowgong on appeal holding that there was

nothing improper iu the agreement.

On the application of the defendant, a rule was issued for the

plaintiff to show cause why the decree of the Deputy Comrais-

siouer iu her favor should not be set aside, and the record of the

case was at the same time sent for. This rule subsequently

came on for argument before Kemp, J., wdio decided that the

contract entered into between the parties was illegal and

• Appeal under e. 15 of the Letters Patent from the order of Kemp, J-,

dated the 4th September 1874, in Rule No. 1054 of 1874.

(1) As to the cases in which the High Court will interfere under the

powers conferred by s. 15 of the High Courts' Act, see note to TV Ram

T. Harsuhh, 1. L. It., 1 All.
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1875immoral^ and therefore void. The decisions of the lower

Courts were therefore set aside, and the rule made absolute. maotrr of

The plaintiff appealed under s. 15 of the Letters Patent from

the decision of Kemp, J., on the ground that the High Court kantBosb.

had no power, under s. 15 of the Charter Act, to interfere

with and set aside the judgments of the lower Courts in a

case where no special appeal lay to the High Court.

Baboo Bhowanichurn Dutt for the appellant—The High Court

cannot, under the Charter Act, interfere in any case, where

the suit could have been brought in tlie Small Cause Court, and

where a special appeal is forbidden by s. 27 of Act XXIIT of

186L There is no question of jurisdiction in the case, and

the lower Courts being competent to try the question of the

legality of the contract, their decision was final under the law.

The judgment of Kemp, J., must be set aside, and the

rule discharged. See Karim Sheikh v. Mohhoda Soondery

Dassee{\\

Baboo Umbica Churn Bose for the respondent.—The High

Court has the power, under the Charter Act, to interfere

and set the lower Courts right, where they commit any

error of law. The right of appeal having been taken away

in such cases by s. 27 of Act XXIII of 1861, may be the very

reason why power is given to this Court in the Charter Act to

superintend the lower Courts and revise their decisions when

they fall into any error.

The judgment of the Court was delivered by

Garth, C.J.—We are of opinion that this rule ought to be

discharged, and the appeal against Kemp J.’s decision allowed.

It is one of those cases in which the suit might have been brought

in the Small Cause Court, and s. 27 of Act XXIII of 1861

forbids any special appeal to this Court. That being so, the

question is, whether the Munsif having entertained the suit and

(1) 15 B. L. R., 111.
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1878 (J«oided it, and the Subordinate Judge having heafd it on

ivTRii appeal, we have any right to interfere under s*- Id pf the

Charter Act, not for tlie purpose of enquiring whether there was

any jurisdiction in the lower Court to entertain the suit (about

which there can be no doubt), but for the purpose of rehearing

the case upon a point of law, which the Judges in the Courts

below had a right and were bound to determine, and which

would, if the case had been appealable to this Court, undoubt-

edly have been a good subject of appeal. This, as the late

Chief Justice Couch very truly observed in Karim Sheikh

V Mokhoda Soondery Dassee (1), would be acting in direct

contravention of s. 27 of Act XXIIl of 1861, and usurping

under this 15th clause of the Charter Act a right of appeal,

which, by that 27 th section, is in express terms taken away.

This was a case which the Munsif’s Court had clearly a

jurisdiction to entertain. Tlie question of the illegality of the

contract and the question of limitation were such as the Mun-

siff had a right to try and was bound to try at the hearing of

the suit; and questions which it was especially his province to

decide ; such a case, in my opinion, is not one for which cl. 15

of the Chai’ter Act was intended to provide. The object of that

section was to enable the High Court to control the lower Courts

or to put them in motion, when, on the one hand, they exceed

their jurisdiction, by entertaining suits which they have no right

to entertain, or on the other hand refuse to exercise powers

which they are bound by law to exercise. That being our

view, and there being already strong authority in these Courts

in favor of that view, we have no doubt whatever that this

appeal should be allowed, and the rule granted by Kemp, J.,

discharged with costs.

t

Appeal allowed.

(1) 15B. L. R., 111.
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Btfore Sir Richard Garth, KL, Chief Justice, and Mr. JueUe

HYDER ALl (PtAiNTirF) v. JAFAR ALI (Dotwu

Beng, Act VIII of 1869, «. 9SSuit for value of Crops--

Jurisdiction—Small Cause Court

The plaintiff made a complaint to the Magistrate against the defendantj

his landlord, for forcibly carrying away his crops; whereupon the defendant

was tried, convicted of theft, and punished. The plaintiff then instituted

a suit against the defendant in the Munsifs Court, apparently under s. 95

of Beng. Act VIII of 1869, and obtained a decree declaring the distraint to be

illegal, and directing the crops to be given up to him. The defendant offered

to give up a smaller quantity than was mentioned in the decree. The plaintiff

refused to take the same, and brought a suit in the Small Cause Court to

recover the value of the quantity he had claimed before the Munsif and
something additional. Held, that the Small Cause Court had no jurisdiction,

and that the suit ought to have been brought under s. 98 of Beng. Act VIII
of 1869.

This was a reference to the High Court by the Judge of the

Stiiall Cause Court of Bhaugulpore in a suit brought by a
tenant against his landlord under the following circumstances :

—

On the I8th of March 1874, the defendant distrained certain

crops belonging to the plaintiff, and on the 27th of the same
month applied to the Munsif under s. 78 of the Beng. Act VIII
of 1869 for a order for sale, representing that the crops had

been stored on the 25th. Tne Munsif, on the same day, made
his order under s. 80 of the Act. The plaintiff, on the same

day, viz., the 27th of March, complained to the Magistrate that

his crops had been forcibly carried off by the defendant, where-

upon the defendant was tried, convicted of theft, and fined

Ks. 20.

The plaintiff then instituted a suit before the Munsif on the

13th of April, apparently under s. 95, although that section was

not mentioned, and obtained a decree declaring the distraint to

have been illegal, and directing the property to be given up; but

* Reference from the Small Cause Court of Bhaugulpore, dated 4tb May
1875.

25
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no damages were awarded. The plaintiff then proceeded to exe-

cute his decree, but as the defendant would onlj make over ten

maunds instead of twenty-eight maunds demanded under the

decree, the plaintiff refused to take the quantity offered to him,

and brought the present suit in the Small Cause Court for the

value of twenty-eight maunds and something over not mentioned

in the case before the Munsif.

The Judge of the Small Cause Court decided that he had no

jurisdiction to try the case, and referred to the High Court the

following question:—Will this suit lie? As the defendant

refused to make over the whole of the distrained property, which

a])pears to amount to a refusal to withdraw the distraint, has not

tlie plaintiff his remedy by a suit under s. 98 of the said Act

(Beng. Act VIII of 1869)?

The parties were not represented in the High Court by

pleaders.

The judgment of the High Court was as follows :

—

Garth, C.J.—The Judge of the Small Cause Court is right

in tliinking that the Sniuli Cause Court has no jurisdiction, as

the suit is clearly one which might and ought to have been

brought under s. 98 of Beng. Act VIII of 1869.

Before Sir Richard Garth, Kt, Chief Justice, and Mr, Justice Birch,

ELLEM AND ANOTHER (DePBNDANTR) VS. BASHEER AND ANOTHER

(pLAiNTirrs).*

Review—Act VIII of 1859, s. 376—Error in Law.

The production of an authority which was not brought to the notice of the

Judge at the first hearing, and which lays down a view of the law contrary to

that taken by the Judge, is not a sufficient ground for granting a review.
r

In this suit, which was one for possession of certain land, the

Subordinate Judge of Sylhet delivered his judgment on l^th

* Special Appeal, No. 2331 of 1874, against a decree of the Subordinate

Judge of Zilla Sylhet, dated the 4th of July 1874, reversing on review his

former decree dated the 13th of June 1874, and affirming a decree of the

Judder Muusif of that district, dated the 16th of April 1874.
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June 1874, dismissing the suit, aud reversing the decree of the

Munsif. Ou 4th July the plaintiffs applied to the Subordinate

Judge for a review of judgment, referring as ground for their

application to two cases decided by the High Court in 1869

aud 1873 respectively, which were opposed to the decision given

by the Judge. The Subordinate Judge, on notice to the defend-

ants, and ou looking at the cases cited, granted the review, and

re-tried the case. Eventually he reversed his former decision,

dismissed the defendants* appeal, aud confirmed the decision of

the Munsif.

The defendants preferred a special appeal from his decision

to the High Court, on the ground, among otliers, that the Judge

had committed an error in law in admitting a review of his

judgment though there was no error of law or fact in his decision,

nor any other sufficient ground under s. 376 of Act VI li

of 1859.

Baboo Joy Gobind Shome for the appellants.

Baboo Chunder Madhub Ghoie aud Griih Chunder Ghoie for

the respondents.

The judgment of the Court was delivered by

Gabth, C.J.—In this case the same question arises as in

the last (1) with this difference : Ist, that the Subordinate Judge

of Sylhet reviewed his own decision instead of his predecessor’s ;

aud 2udly, that he gives as a reason for the review that he was

referred by the pleader to tvvo authorities, decided by the High

Court many years ago, one of which he considered to be opposed

to his former judgment. He, accordingly, made an order for the

review, and reversed his previous decision.

But the case appears to us to depend upon precisely the same

principle as the last, and must be decided in the same way. It

is less objectionable, no doubt, in one sense, for a J udge to review

his own decision than that of his predecessor’s ; but he has no

more right to do so without sufficient reason in the one case

than in the other; aud we cannot consider that the production of

Bamhkrr.

(1) Beni Madhub Ghote v. Kali Churn Singh^ see pott^ p. 201 note.
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i«75 an authority to which the atteution of the Judge was not called

Ellbm gfgt trials is sufficient ground for demanding a second trial.

Basuebb. The parties ought to come prepared with all their materials,

both of law and facts, at the first hearing, and if they do not come

properly prepared, tliey ought not to be allowed, upon discover-

ing that they had omitted to bring forward some decided case,

to try the case over again upon the strength of their own

omission. If the Judge had decided improperly upon a point

of law, that would be a matter for appeal, not for review (1).

The appeal will therefore be allowed ; the second decision of

the Subordinate Judge will be reversed, and his first decision

confirmed, and the appellant will be entitled to his costs of this

appeal, as well as the cost of and incidental to the review.

Appeal allowed^

PRIVY COUNCIL.

p RAJKISHEN SINGH (Plaintiff) v. RAMJOY SURMA MOZOOM-
1372 DAR and others (Defendants).

July 23, 24,

25 [On appeal from the High Court of Judicature at Fort William in Bengal.]

S’

_ Family Custom—Regs, XI of 1793 and X of 1800

—

Discontinuance of

Family Custom.

In a suit to recover possession of an estate by virtue of an alleged

family custom, under which the estate was descendible to the eldest

son to the exclusion of the other sons, and was impartible and inalienable,

it was uncertain wbat tbe nature or origin of the tenure of the estate was,

but there had been admittedly a settlement of it by Government at the time

of the perpetual settlement. Held^ assuming the custom to have existed,

that although by such settlement any incidents of the old tenure of the estate

• Present :

—

The Right Hon'ble Sir J. W. Colvile, Sib B. Peacock,

Sir M. E. Smith, Sir R. P. Collier, and Sir L. Pbbl.

t

(1) So held in a similar case, 10 W. R., 143, in which it was held

Nobeen Kishen Mooherjee v. Shib that an error on a point of law may
Penhad Pattuck^ 9 W, R., 161 ; but, be ground for review,

•ee Koh Pok . Moung Tay
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were impliedly at an end, yet the settlement did not of itself operate to

destroy the family usage, even though the origin of it could not be shown.

QucBre .—Whether Regulation XI of 1793 or Regulation X of 1800 would

govern a case where the claim rested only on a continuing family usage f

Held on the evidence, that from the acts of the members of the family the

manner of succession to the estate, even if it prevailed as alleged, was probably

not regarded by them in the light of a family custom, but as one of the incidents

or conditions of tenure, and that since the settlement by Government the

family had considered all these incidents at an end, and had treated the estate

as an ordinary estate held under the Government, and subject to the ordinary

laws of succession. Assuming the custom to have existed, it was of a nature

which could, without any violation of law, be put an end to. There appears

to be no principle or authority for holding that a manner of descent of an

ordinary estate, depending solely on family usage, may not be discontinued

either accidentally or intentionally, so as to let in the ordinary law of

succession. Such family usages are in their nature different from a territorial

custom, which is the lex loci binding all persons within the local limits in

which it prevails.

1872

Kajkisiikm
SiNOH

V.

Ramjot
SlIltHA

Mozoomoab.

This was an appeal from a decision of the High Court of

Bengal, dated the 24th January 1865, reversing a decree of tlie

Principal Sudder Ameen of Mymeiisingh of the 10th January

1862.

The Solicitor General (Sir G» Jessel)y Mr. Leith, Mr. Doyne,

and Mr. W, C, Mozoomdar for the appellant.

Mr. Cowie and Mr. Bell for the respondents.

The facts and arguments are sufficiently stated in the judg-

ment of their Lordships, which was as follows:

—

This suit was originally brought by Rajah Prankishen Singh

against Hurrosooudree Dabee, widow of one of his uncles

Gopeenath Singh, and some purchasers from her, to recover

possession, ‘^by right of family custom,” of one-third of 14

annas of Pergunuah Soosung. Rajah Prankishen died during

the progress of the suit, and the present appellant is his eldest

son. Hurrosooudree is also dead; the respondents^ Buroda

Debia and Pranoda. Debia are daughters of Gopeenath and

Hurrosooudree; the respondent Gour Kishore Lahoree is their

grandson, being a son of Buroda Debia.
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The plaint states that, according to family custom prevalent

in the raj or estate, the right of the plaintiff, as proprietor,

accrued to the estate since the death of his father. Rajah Bisho-

nath Singh.” Tiie claim is rested entirely on the ground of

family custom, under which it is alleged that the estate was

descendible on the eldest son, to the exclusion of the other sons.

It appears that the entire 16 annas of the pergunnah were at

one time enjoyed by the ancestors of the family, but 2 annas

were afterwards alienated, and it appears to be assumed on both

sides that these 2 annas were a long time ago given as dower on

the marriage of a daughter of one of the possessors.

Rajah Raj Singh, the grandfather of the plaintiff Prankishen,

died in 1822, leaving three sons, Bishonath (the father of the

plaintiff Prankishen), Gopeenath and Juggernath; and it is

undisputed that on his death the three sons presented a joint

petition to the Collector, describing themselves as the heirs of

their father, and proprietors of the perguuuah, and praying to

be registered, and that they were so registered for the 14

annas. Gopeenath held the one-third of the estate until his

death; his widow Ilurrosooudree succeeded to the possession,

and when the j)resent suit was commenced against her in 1861,

Gopeenath, and she as his widow, had been in possession for

nearly forty years, uir., from 1822 to 1861.

The appellant contends not only that the estate is descen-

dible on a single heir male, but also that it is impartible and

inalienable. The High Court came to the conclusion that the

plaintifi had failed to establish by evidence the exceptional

family custom on which he relied, and reversed the contrary

decision of the Principal Sudder Ameen.

The two main questions argued at tlie bar were— 1st, Whe-
ther the family custom had been proved ? and 2nd, if so, what

was the effect upon it of the acts and conduct of the family on

Rajah Raj Singh’s death in 1822, and subsequently ?

There is, undoubtedly, evidence which leads reasonably to

the belief that, formerly, the estate was held, from time to time,

by individual male members of the family; but the evidence

leaves in obscurity the character and nature of the estate, and

the tenure by which it was held under Mahomedan rule. Some
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firmaus aud other documents, filed iu a former suit, and which

were sought to be made evidence in the present to show the

early title, are referred to by the Principal Sudder Ameen
and the High Court in the following manner. The Principal

Sudder Ameen says :— It appears by a decision of the Sudder

Court of the 12th May 1856, filed by the answering defend-

ants, that the zeraindari above named was formerly acquired as

a jagir by Rajah Ramjibon, by a firman of the year 1650 A.D.,

granted by the emperor Shah Jehan, and at his death that

jagir was conferred upon his son Rajah Ram Singh by a firman

of the year 1680 granted by the emperor Shah Alum Ghir;

and after his death it was conferred as a jagir upon Rajah

Kishore Singh, son of Rajah Run Singh, by a firman of the

year 1749, granted by the emperor Ahmed Shah.”

The High Court, referring to these documents, say

“

It

may be admitted, as held by the Judges who disposed of the

case on the 12th May 1856, that there is something peculiar in

this property. It is not improbable that it was, as alleged by

the plaintiff, a jagir for military services, and as such held by

one of the members of the family, usually the eldest son or

brother, and that women were excluded from the succession, as

being incapable of performing the duties required from the

jagirdar. This succession, however, was not regulated by any

family custom, but by the will of the sovereign power, and on

referring to the judgment of 1856, we find mention made of

three firmans from the Mahoinedan Government, only one of

which is forthcoming iu the present case, which prove that the

property was held as a military fief, and that the holder sue

needed not by right of primogeniture, but by the will of the

sovereign.” And again :
—** The copies of the firman, bearing

date 29th Shaban (1st Juloss), of Ahmed Shah, and of the

hibanamah from Ram Singh to Run Singh, cannot be looked

at, no reason having been assigned for the absence of the

or'ginals, which are said to have been filed on a former occa-

sioi. The grant of Kishore Singh to Raj Singh, dated 25th

Maugh, 1169, is clearly an untrustworthy document, aud has

only seen the light for the first time since this case was remand-

ed ; and even if genuine it proves nothing, so we are thrown

1S7S
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back upon one single document, bearing date the 22nd year of

the reign of Mahomed Sliah, which is denounced by the oppo-

site party to be a forgery. This document purports to be a

firman from the emperor Mahomed Shah to Run Singh, con-

firming tlie jagir of Soosung to him, and requiring him to

keep up a certain body of troops, consisting of cavalry and

infantry. Admitting, for the moment, that this document is

genuine, it really proves nothing in support of plaintiff’s allega-

tion. It does not prove the property to be raj, for no such

name is used. It is termed a jagir, a tenure to be held as

compensation for military service, and which might be trans-

ferred, at the will of the ruling power, to any other person on

the same or different terms. The grantee, also, is not styled or

in anywise recognized as a rajah, but simply as a zemindar, so

that this document establishes nothing which the plaintiff seeks

to prove. But, looking at the document, we have little doubt

that it never came out of the royal office, either at Delhi or

elsewhere. It is written on common paper, and stamped with

an oval seal, which could be prepared in any bazaar of India,

and nothing is shown by which we might test the genuineness

of the seal.”

Their Lordsl.ips find great difficulty, upon these judgments

pronounced by Judges who had greater opportunities than they

possess of testing the genuineness of the documents, in drawing

any safe conclusion from them
;
and the learned counsel for the

appellant felt the same difficulty, and did not press them, con-

tending they were not material to his case. If these documents

could at all be relied on, their Lordships agree with the High

Court in thinking that they point to the conclusion that the

estate was held under the Mahomedan r&lers as a military jagir

on the tenure of military service, by virtue of grants made

from time to time to individual members of the family, and was

not strictly an inheritable estate. If, on the other hand, reli-

ance cannot be placed on these documents, then it is left alto-

gether in doubt what was the original character of the estate,

and the nature and conditions of its tenure.

Although much of what appears in the record, including the

elaborate pedigree, must be rejected, there is still evidence that
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the manner of succession, relied on by the appellant, however

originating, did, in fact, prevail for some time in the family.

On the death of Bajah Kishore Singh in 1784, a perwannah

was issued to his younger brother, Rajah Raj Singh, by the

East India Company, who then lield the grant of the Dewanny.

It was addressed to him as ‘‘ Zemindar of 14 annas share of

Perguimah Soosung,” and states the death of the late Rajah ;

and goes on thus :
“ The Zerniudari of Kisinut, 14 annas of

Pergunnah Soosung, which were fixed on your brother, has,

according to custom, been confirmed to you.” It tlius appears

that Rajah Kishore Singh ha<l a living brother, and this per-

wannah was properly relied on as affording evidence that the

deceased Rajah Kishore Singh had, notwithstanding, lield the

the zerniudari as sole possessor. Rajah Kishore had no sons,

but left a widow, and the fact that she did not succeed to the

zerniudari, and that his brother Rajah Raj Singh was confirmed

in it on his death, also points to the conclusion that the custom

was supposed to prevail at the t’lne of Rajah Raj Singh’s

accession in 1784. Rajah Raj Singh continued to hold the

zemindari until his death in 1822. He was recognized as

zemindar by the British Government at the time of the Per-

})etual Settlement, and the settlement of the 14 annas share

of Pergunnah Soosung then was made with him at the old

Peshkush (tribute), and not on a newly calculated jumma. It

should, however, be observed that it appears from the accounts

of the Collectorate that the other 2-anna shares, formerly severed

and alienated, were settled with the zemindars, who owned

them precisely in the same manner.

In the present case the estate was held directly from the

Government, there being no intermediate lord. And it appears

to their Lordships that, upon this settlement, any incidents of

the old tenure, as a military jagir, requiring the render of

services, if any such ever existed, were, as conditions of tenure,

impliedly at an end ; and that the zemindari, so far as relates

to tenure, was thenceforth held under the Government as an

ordinary zemindari free from any such conditions. The settle-

ment would not, however, of itself, have operated to destroy

a family usage regulating the manner of descent. It would

26
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not have had this effect in the case of a well established raj

:

see Baboo Beer Pertab Sahee v. Maharajah Rajender Pertab

iSaAec ( 1 ), and even in the case where the origin could not be

shown, it may be assumed that it would not, of itself, affect an

existing family custom.

Kegulation XI, 1793, was passed soon after this settlement.

That Regulation has been held not to be applicable to the

succession of a well-established raj : see Baboo Beer Pertab

Sahee v. Maharajah Rajender Pertab Sahee (1) and Baboo

Gunesh Diitt Singh v. Maharajah Moheshur Singh (2).

But the respondeuts contend that, notwithstanding the

qualification placed upon it by Regulation X, 1800, it does

govern a case like the present, where the claim rests only

on a continuing family usage, and not on the peculiar

character of the zemindari itself or on a local or district cus-

tom : see Rajah Decdar Hossein v. Ranee Znhooroon Nissa (3).

Their Lordships do not think it necessary to give any opinion

on the positive efiect of Regulation XI, 1793, for they think

that, in the present case, there is sufficient ground for the

presumption tlmt, after the settlement and this Regulation, the

family were induced to regard the former state of things, and

the ancient tenures, whatever they were, as at an end, and to

consider and treat the property as an ordinary estate held

under the British Government ; and their acts show that, in

fact, they did so consider and treat it.

Their Lordships propose to refer to the most important of these

acts. It has been already stated that, upon the death of Rajah
Raj Singli in 1822, his eldest son Bishonath, and his two
younger brothers, Gopeenath and Juggemath, presented a

joint petition to the Collector. It was a public act, and the

document is distinct and unequivocal in its terms. The three

petitioners, who are each described as Rajah, and sons of Rajah
Raj Singh, state that the raj of 14 anna shares of Pergunnah
Soosung was recorded in the Serishta in their father’s name, and
that he being dead, they are the heirs and proprietors of the

(1) 12 Moore’s 1. A., 1. (2) 6 Moore’s 1. A., 164.

(3) 2 Moore's 1. A., 441.
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property,” and they pray to be so registered, and were registered

accordingly as joint proprietors.

It is plain that this was not a merely nominal petition, for

there is clear evidence that the three brothers took and enjoyed

in equal shares the profits of the estate. The three brothers

also agreed by a document, in which they are described as in

possession and proprietors,” to pay the Government revenue

of 17,240 rupees. In 1829 Juggernath died, and thereupon

his widow. Ranee Indromonee, was registered as joint owner

with Rajahs Bishonath and Gopeenath. In April 1832, Rajahs

Bishonath and Gopeenath, and the Ranee Indromonee, presented

a joint petition praying for time to pay the amount of a

decree obtained against them. The i)etitjon describes them

as Zemindars of the Pergunnah.” Afterwards, Rajah Gopee-

nath died, and his widow, Ranee Hurrosoondree, was also

registered as owner for his share. In 1839, and again in 1841,

suits were brought against tenants by the Rajah and the two

Ranees for rents due, and in 1842 a joint suit was instituted

by the three for possession of part of the estate.

The transactions above enumerated show a series of important

acts in dealing with the estate as joint family property, extend-

ing over a period of twenty years, all founded upon the footing

that the ordinary rules of succession governed the descent.

It is now necessary to advert to some subsequent litigation.

It is alleged that, in 1843, Hurrosoondree and a son she had

adopted, brought a suit against Rajah Bishonath and Indro-

monee for a partition of the zeraindari, in which the Rajah

set up as a defence that the raj was impartible, and descended

on the eldest male heir. It is said that this defence was

successful. But the proceedings in this suit were not satisfac-

torily proved, and the attempt to rely on it as an estoppel

failed. Other litigation followed, raising the same question,

but with a different result. Indromonee, the widow of Jufirjjer-

nath, died, leaving an alleged adopted son, whose guardian

claimed the possession for him. This was opposed by Bisho-

nath on the ground of the family custom, but, in the end,

possession was awarded to the guardian. In 1847 Bishonath

commenced a regular suit to obtain the one-third share of
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Juggernatb, on the ground that the alleged adoption was in-

valid 9 and also again setting up the family custom of primo-

geniture. In this suit, which went on appeal to the High

Court, a Full Bench decided against the existence of the custom.

Bishoiiath died in August 1853. After his death, his

son. Rajah Praukishen (the plaintiff in the present suit), did

not prosecute an appeal to Her Majesty in Council which had

been commenced against the above decision of the High Court>

but brought another suit against the guardian of this adopted

son of his uncle Juggernath on the ground that the adoption

was not bondJide^ and claimed one-third of the estate as heir

to his uncle. This suit is founded on the assumption that the

custom had been negatived in the former one, for Prankisheii

now claimed, not on the footing of the custom, but as heir to

his uncle, according to the ordinary rule of succession, and

upon the ground that the adoption was not bond Jide^ he

succeeded in tiie suit.

Various considerations were put forward by the learned

Counsel for the appellants to destroy or diminish the effect of

the facts whicli have just been adverted to. It was suggested

that Bishouath may have allowed his brothers to take, each,

one-third share for maintenance, but their Lordships are of

opinion that the evidence points very clearly to the conclusion

that the brothers were admitted to the possession as co-heirs

and co-sharers, not on sufferance merely, but as of right. The

learned Solicitor-General, indeed, admitted that the acts of

Bishonath amounted virtually to a grant to his brothers of one-

third shares during their lives, but he denied that they amount-

ed to more. In their Lordships’ view, however, Bishonath

admitted his brothers to the succession, intending them to have

full, complete, and equal ownership of the estate with himself.

It was then contended for the appellant, that if this were

80, it was an attempt to do what the Hindu law would not

allow.

It has already been stated that the acts of Bishonath and

liis brothers, on his fatlier’s death, afford strong ground for the

belief that they did not regard the manner of succession, if it

ever prevailed, in the light of a family custom, but as an
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incident or condition of tenure which had been determined by

the settlement, and consequently assumed that thenceforth the

succession would conform to the ordinary law. Their conduct,

indeed, goes far to disprove that a family custom, properly so

called, ever existed ; but assuming it to have once existed, their

Lordships think it was of a nature which could, without any

violation of law, be put an end to, and that it was, in fact,

discontinued.

It was urged that this could not be done without the consent

of the sovereign power, viz.^ the British Government. There

is no question, in the present case, of the maintenance of a raj

or principality, or of a tenure differing in its general qualities

from an ordinary estate under the British Government. Their

Lordships are certainly not prepared to hold that descent on

single male heirs was, after the settlement, a condition of the

tenure on which this estate was held, requiring the assent of

the sovereign power to a change in the manner of succession,

and giving to the Government the right to resume the estate

upon its violation. Their Lordships consider that, at the

highest, no more has been alleged and proved in this case, than

a family custom regulating the descent inter se, and which, if

existing, the settlement, of itself, did not disturb.

It was also urged that the effect of the custom was to create

successive life estates in the heirs male of this family, analogous

to a feudal entail, which could not be barred, and which pre-

vented alienation, or any change in the manner of descent,

which it was contended would be a virtual alienation. It will

be collected from what has been already said, that their Lord-

ships do not consider that such is, as a question of tenure, the

nature of the estate, and in their view the family custom alleged

in this case has not this effect.

Their Lordships cannot find any principle or authority for

holding that in point of law a manner of descent of an ordinary

estate, depending solely on family usage, may not be dis-

continued, so as to let in the ordinary law of succession. Such

family usages are in their nature different from a territorial

custom, which is the lex loci binding all persons within the

local limits in which it prevails. It is of the essence of family

1872

SlNOH
».

Ramjoy
SUUMA

Mozoomdah.



196 THE INDIAN LAW REPORTS. [VOL. I.

1872

V.

Ramjoy
8ukma

liOXOOMDAB.

usages that they should be certaiu, invariable, and continuous,

and well established discontinuance must be held to destroy

them. This would be so when the discontinuance has arisen

from accidental causes ; and the effect cannot be less, when it

has been intentionally brought about by the concurrent will of

the family. It would lead to much confusion, and abundant

litigation, if the law attempted to revive and give effect to

usages of this kind after they had been clearly abandoned,

and the abandonment had been, as in this case, long acted

upon. Their Lordships can have no doubt that in this case the

special custom of descent, if it ever existed, was designedly

discontinued after Kaj Singh’s death by Bishonath and his

brothers—and that in fact the estate was enjoyed by the brothers

and by their widows according to the ordinary law of succes-

sion, and on the footing that the custom was at an end

—

and not only that there was this enjoyment in fact, but that the

parties were registered in the public registers, and suits were

brought against third persons by the brothers and the widows,

on the assumption that they were co-heirs and co-sharers of a

joint family estate.

Praukisheii, the plaintiff in this suit, appears at one time

to have been disposed to dispute what had been done, and to

set up the special mode of descent : but in the suit brought by

himself against the alleged adopted son of his uncle Jugger-

nath, already referred to, he claimed the one-third of the estate

which Juggernath held, as his heir, and succeeded in setting

aside the alleged adoption, and established his own right as

heir to his uncle. He thus abandoned in that suit the custom

which, in the present, he asserts to be still in existence. Sup-

posing, therefore, that Prankishen had any inchoate right to

the customary succession as the eldest son of Bishonath, their

Lordships consider that the suit referred to affords proof of his

ultimate adoption of what his father had done ; and the pre-

sumption of acquiescence is strengthened by the fact that he

did not prosecute the appeal in the suit brought by his father

Bishonath, in which the custom had been negatived.

Tiieir Lordships are glad to be able to uphold the judgment

of the High Court, since by doing so, they confirm the posses*
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sion and enjoyment of this estate as it has existed since the

death of Raj Singh, and maintain the order of succession which

has in fact prevailed since the settlement in 1790.

In the view which tlieir Lordships have taken of the case

it becomes unnecessary to consider the point that the suit was

barred by the Law of Limitation of suits.

Their Lordships being of opinion, for the reasons above

given, that the decree of the High Court ought to be

upheld, will humbly advise Her Majesty to affirm it, and to

dismiss this appeal with costs.

Appea I dismUsed,

Agent for the appellant : Mr. Wilson.

Agents for the respondents : Messrs. Watkins and Lattey.

APPELLATE CIVIL.

Before Mr. Justice Maepherson^ Offg. Chief Justice^ and Mr. Justice Birch,

ROY MEGIIRAJ (DEFEnnANT) r. BEEJOY GOBIND BURRAL and

OTHERS (PlAINTIFFb).*

Beview of Judgment—Act VIII of 1859, ss. 376, 378—Power of Judge to

review Judgment of his Predecessor,

A Judge lias no power to allow a review of his predecessor’s judgment on

the ground that he comes to a different conclusion on the facts of the case.

The general words used in ss. 376 and 378 of Act VIII of 1859 are con-

trolled and restricted by the particular words, and it is only the discovery of

new evidence, or the correction of a patent and indubitable error or omis-

sion, or some other particular ground of the like description, which justifies

the granting of a review.

Baboo Rash Beharee Ghose for the appellant.

Baboo Mohinee Mohun Roy for the respondents.

The facts sufficiently appear in the judgment of the Court,

which was delivered by

Macpherson, J.—In this case it appears that upon the

Special Appeal, No. 1863 of 1874, against a decree of the Second

Subordinate Judge of Zillah Moorshedabad, dated the 1st of June 1874,

affirming a decree of the Munsif of Jungipore, dated the 6th of January 1873.

197

1872

•Stnoh
V.

Kamjoy
8ukma

Mozoomdar.

1875
April 8.



198 THE INDIAN LAW REPORTS. [VOL. I.

_ I5th of September 1873, Baboo Nuffer Chunder Bhutt, the
RoyMkghraj Additional Subordinate Judge of Moorshedabad,

OomND ^ Court of Appeal, reversed the decision of the Mun-
sif of Jungipore. On the 30th of May and 1st of June 1874,

Baboo Nuffer Chunder Bhutt having ceased to hold the office of

Additional Subordinate Judge of Moorshedabad, Baboo Nobo
Kumar Banerjee, the second Subordinate Judge of that district,

admitted a review of the judgment of Baboo Nuffer Chunder

Bhutt, and, reversing his decision, restored and confirmed the

decree of the Munsif of Jungipore. It is objected in special

appeal that Baboo Nobo Kumar Banerjee had no power to

review the judgment of Baboo Nuffer Chunder Bhutt; that no

sufficient reason was aLhown for his reviewing it ; and that his

proceedings ought to be set aside. For the respondent it is

contended that whether the review was rightly or wrongly

admitted, the matter is not one which can be questioned in

special appeal.

It appears from the judgment of Baboo Nobo Kumar Baner-

jee that he admitted the review, not upon the ground of tlie

discovery of any new matter or evidence which was not within

the knowledge of the party applying for review at the time of

the original hearing, nor in order to correct any patent error or

omission, nor for any other particular defect in the judgment of

Baboo Nuffer Chunder Bhutt. He granted the review upon the

general ground, that having gone into the case in all its details,

he came to a conclusion on the facts different from that at

which Baboo Nuffer Chunder Bhutt had arrived.

There is no doubt that it is an eminently unsatisfactory and

inconvenient state of things, if one Judge succeeding to the office

of another, is at liberty to review and rehear all the cases

decided by his predecessor, and to dispose of them afresh accord-

ing to the view which he may happen to take of each. It would

be almost equally inconvenient that a Judge should be bound, or

should be permitted, perpetually to rehear the cases which he

has himself decided, upon every occasion that a party, who is

dissatisfied with a decision which has been passed, chooses to

ask him to go again through the evidence upon which he has

already decided.
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But the law, though providing for a review of judgment in

certain special cases, does not, under color of a review, autho-

rize rehearing for the purpose merely of seeing whether the

Judge, on going again through the case, will arrive at a differ-

ent conclusion. When a case is reheard, the Court goes

through the evidence, and decides afresh upon it. But a review

can he given only for certain particular reasons ; and it cannot

be given merely for the purpose of allowing the parties to

reargue the case upon the evidence upon the chance of even-

tually throwing doubt on the soundness of the decision already

passed. As Sir Barnes Peacock says, in the course of his

judgment in the Full Bench case oi Nassii-uddeeii Khan {\)i

I have on more than one occasion observed that an attempt

was made to obtain a review of judgment upon the ground that,

upon the first hearing, the Court had determined the facts

contrary to the weight of evidence. This is matter for appeal,

not for a review.”

The sections of the Civil Procedure Code which deal with

this subject are no doubt very loosely framed. Under s. 376,

the ground upon which a review may be granted is stated to be

the discovery of new matter or evidence which was not within

the knowledge of the party applying for the review, or which

could not be adduced by him at the time when such decree was

passed, or any other good and sufficient reason. In s. 378, the

grounds indicated are the correction of an evident error or

omission, or its being otherwise requisite for the ends of justice.

These sections show that the intention of the Legislature was

that a review should be granted only on the discovery of new

evidence or for the correction of some patent error or omission,

or for some such cause. For example, if a deed is dated a

hundred years ago, and the Judge, accidentally misreading it,

thinks it is dated only twenty years ago, and decides the case

accordingly ; or if the Judge erroneously supposes that the wit-

nesses all stated that the plaintiff lived at A and decides the

case accordingly, whereas the witnesses all stated that he lived

at Z and not at A ,—in such cases, and in any other in which

there has been a clear and evident slip or error on the part of

(1) B. L. H., Sup. Vol, 367.
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1875 the Judge, a review may rightly be admitted. In short, the

Mkohbaj object of a review is, either to admit new evidence, or to enable

BRicioY the Judge to rectify any patent error, whether of fact or of law,

Bukral. into which he finds he has fallen.

Ss. 376 and 378 give no authority to a Judge, on an applica*-

tion for a review, to rehear the whole case upon the evidence,

merely because one of the parties is dissatisfied with his original

decision. It is true that in s. 376 there is a general provision

that a review may be applied for by any one who, from the

discovery of new evidence or from any other good and suffi-

cient reason, may be desirous of obtaining a ^ review and that

8. 378 says, a review may be granted if it is necessary to

correct an evident error or omission or is otherwise requisite for

the ends of justice.” But it is a well known rule, that in inter-

preting Acts of the Legislature, general words are controlled and

restricted by particular words. And we are of opinion that

the general words used in these two sections are controlled and

restricted by the particular words ; and that it is only the dis-

covery of new evidence or the correction of an evident (i. e.^

patent and indubitable) error or omission, or some other parti-

cular ground of the’ like description which justifies the granting

a review. In the present case, none of the grounds specified,

existed, nor did any ground of the like description.

But it is contended that by s. 378 the order, whether for

granting or rejecting an application for review, is final. This

question, however, has practically been disposed of by the

recent decision of a Full Bench in the case of Bhyrub Chunder

Surmah Chotodhry (1). The Court there held that the parties

in a special appeal are entitled to show that there has been

an error or defect in procedure in the granting of the review,

which has affected the decision of the case on the merits, by

producing a different decision from that which has in the first

instance been come to. As in that case it appeared to the

learned Judges that no ground had been shown on which a

review could legally be granted, so we are of opinion that in

this case no ground is shown upon which a review could legally

be granted.

(1) 11 B. L. R., 423.
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The Judge who granted the review simply went in detail 1876

through . the evidence which had previously been gone through Roy Meobbai

in detail by his predecessor, differing from him apparently on Bkkjoy

every point. Tliis was on the 30th May, when the case was

in fact decided on tlie occasion of granting the review. The case

came on formally for rehearing two days later,

—

i.e,,on the 1st of

June, when the Subordinate Judge gave judgment as follows :

—

The respondents applied for a review of judgment, and their

application was grafted on the 30th of May. A copy of the

reasons given there is put up with this record, and in reliance

on the said reasons I confirm the judgment of the Court of

first instance.”

Nothing can be more unsatisfactory than the manner in which

this case has been dealt with. If such proceedings are legal,

a suit may go on for ever. In the present instance, supposing

it had so happened that Baboo Nobo Kumar Banerjee had been

transferred to another district shortly after the 30th of June

1874, and that Baboo Nuffer Chunder Bhutt had returned to his

former office, as a matter of course Baboo Nuffer Chunder Bhutt

would have been asked to review the judgment of Baboo Nobo

Kumar Banerjee ; and so it might have been had a stranger

succeeded him.

The decisions of a Judge are entitled to be treated with

respect at any rate by Ids successors in office, who are his co-

equals in judicial position. And Baboo Nobo Kumar Banerjee

forgot this rule, and acted improperly, when in admitting the

review he made the general condemnatory remarks which he

makes on the judgment of his predecessor.

The appeal is allowed, the order granting the review and

the decree on the rehearing are set aside, and the decree of

Baboo Nuffer Chunder Bhutt is restored. The appellant is enti-*

tied to his costs in this Court and in the lower Courts also (1).

Appeal allowed.

(1) This case was followed in the No. 2328 of 1874, decided by Garth,

similar case of Bani Madhuh Bose C.J., and Birch, J., on 30tli August

V. Kalichurn Singh, Special Appeal, 1875.
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Before Sir Richard Garth^ Kt., Chief Justice, and Mr. Justice Birch.

NOBO DOORGA DOSSEE and another (Pdaintiffs) v. FOYZBUX
CHOWDHRY (Defendant).*

Bes judicata--Act VIII of 1859, s. 2^Suit for Rent—Subsequent Suit for

Abatement of Rent,

'The plaintifi obtained a putni lease of certain villages from the defendant

in 1861 at an annual rent, and in 1865 was evicted from a portion of the

property : she took no steps to obtain an abatement
;
but inasmuch as she did

not pay any rent for the year 1871, the defendant brought a suit against her for

the rent of that year. The plaintiff set up the defence that she was entitled to

an abatement of Rs., 155 from her rent; the 155 rupees representing the annual

value of the property which she had lost in consequence of the eviction. In

that suit it was decided that the amount of abatement she was entitled to was

Rs. 42. No appeal was made against that decision. In a suit brought by the

plaintiff for the purpose of obtaining a permanent abatement of her rent she

claimed the precise measure of abatement, viz., Rs. 155, which she had

claimed in the suit brought against her by the defendant. Held, that the

question was res judicata, it having been raised and decided in the former suit.

In this case the defendaut granted to the plaintiff a per-

manent putni settlement of certain villages under a lease dated

in 1861, at an annual rent of Rs, 1,548 and a premium of

Rs. 7,654. In the year 1865, the plaintiff was evicted from a por-

tion of this property ; whereupon she brought a suit against the

defendant to recover from him a proportionate part of the pre-

mium, and certain mesne profits. For this she obtained a

decree ; the Court especially finding, that this decree would not

affect the plaintiff’s right to an abatement in her rent for the

future. The plaintiff took no immediate steps to obtain any abate-

ment; but inasmuch as she didnotpay any rent for the year 1871,

the defendant brouglit a suit against her for the rent due in that

year. In that suit the present plaintiff set up as a defence, that

she was entitled to an abatement of Rs. 155 from her rent, that

Rs. 155 representing the annual value of the property which

* Special Appeal, No. 2546 of 1874, against decree of the Subordinate

Judge of Zilla Rajsbabye, dated the 24th of June 1874, affirming decree

of the Munsiff of Pubna, dated the 29th of August 1873.
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she had lost in consequence of the eviction. On this suit

coming on for trial the Judge went carefully into the question

of abatement; and he decided, that the amount should be

Ks. 42 instead of the Rs. 155 claimed by the plaintiff. No
appeal was made against that decision. Tlie plaintiff now sued

for a permanent abatement of lier rent, laying the measure of

abatement at Rs. 155 ; and the defence was that the suit was

barred by the decision in the former suit.

Baboo Issurchunder Chucltcrhutty for the appellant.

—

The former judgment being on a different cause of action is no

bar to the hearing of this suit. In the former case a deduction

was claimed from the rent due for one year only. The matter

came in question collaterally as the suit was one for rent. In

this suit the plaintiff seeks to fix the rate at which he is to pay

rent for future years. Tiie deduction is on the same ground, but

the cause of action in each case is a distinct and separate cause

of action. In such a case a previous judgment is no estoppel.

See The Duchess of Kiugstoii^s case (1); Khugowlee Sing

V. Hossein Bux Khan (2); Chundcr Coomar Mundul v.

r Nunnee Khanum (3); Mussaniut Ednu v. Mussamut Bechun (4).

The test is whether the same evidence would support both cases.

Hunter v. Stewart (5), where the same question was allowed to

be litigated only on a different ground. In the case of Nelson v.

Couch (6), it was held that to constitute a good plea of res

judicata, it must be shown that the former suit was one in which

the plaintiff might have recovered precisely that which he seeks

to recover in the second. The plaintiff could not have obtained

what she seeks in this suit, viz,, an abatement for future

years.

Baboo Mohini Mohun Bog for the respondent.

—

There is an estoppel in this case on the face of the facts.

The plaintiff does not claim to have become entitled to a deduc-

tion on account of any alteration of circumstances since the

1875
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(1) 2 Smith’s L. Ca., 6th Ed., 679.

(2) 7 B. L. R., 673.

(3) 11 B. L. II., 434.

(4) 8 W. R., 175.

(5) 8 Jur., N.S., 317.

(6) 15 C.B., N.S., 99.
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first suit, but that the abatement allowed was not properly come

to. The issue there was whether the plaintiff was entitled to

abatement, and if so, to what extent. It was her fault if she did

not place evidence before the Munsif who tried the case, and

there was no appeal. In the Full Bench case of Chunder

Coomar Mundul v. Numiee Khanum (1), it was held that the deci-

sion of the Collector was not binding in a subsequent suit because

there was no concurrent jurisdiction, but here there is a concur-

rence of jurisdiction as to those matters which both the Civil Court

and Revenue Court can decide. The principle upon which the

abatement was claimed in the former suit for that one year is

the same as that upon which it is now claimed for all future

years. That decision necessarily decides in effect, though not

in express terms, the very question here raised. The matter is

therefore re.^ judicata—see Soorjomoiiee Dayee v. Suddannnd

Mohapatter (2) and Mohima Chunder Mozoovtdar v. Asradha

jDassia (3). [Baboo Issurchunder Chnckerhiitty.—That case

was overruled by the Full Bench decision in llurvi Sunkur

Mookerjee v. Muhtaram Patro (4).] In Rahlial Das Sing v.

Sreemutty Heera Motee Dossee (5), it was decided that although

the suit related to the rent of one year, the decision applied also

to rent for other years. In Mohesh Chunder Bandopadhya v.

Joyldshcn Mookerjee (6), the Munsif decided that the tenant's

plea of holding being rent-free was made out. Afterwards, when

the landlord sued, he was held to be concluded. The decree

made by the Revenue Courts would not be binding from want

of concurrence of jurisdiction, but decrees made by the Civil

Court in rent suits, since the transfer of rent suits to the Civil

Courts are as good as decrees in other cases under the Code.

Baboo Issurchunder Chucherhutty in reply.—The effect

6f the decision in Hurri Sunker Mookerjee v. Muktaram

Pattro (4) is to overrule some of the previous cases

on this question. No doubt, where the matter is necessarily

decided in the former suit, there would be an estoppel, but the

(1) 11 B. L. R.,434,

(2) 12 B. L. R., 304.

(8) 15 B. L. R., 251.

(4) 15 B. L. R., 238.

(5) 23 VV. R., 282.

(6) 15 B. L. R., 248.
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matter now in dispute could not have been decided in that case

either in express terms or otherwise, because the Court had no
0

jurisdiction to try it. The decision therefore was not the deci-

sion of a competent Court.
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Garth, C. J. (after stating the facts as above, continued) :

—

The plaintiff brings this suit for the purpose, as she says, of

obtainino^ an abatement of her rent for the future ; and she claims

in tlris suit the precise measure of abatement, Rs. 155, which she

had claimed in the suit brought against her by the defendant.

The defendant’s answer is, ^ tliis question which you now seek

to raise, has already been decided between us in the former suit.

You claimed the same abatement then as you do now. You

attempted to establish it upon the same grounds. You went

into the question, not as if the abatement were for one particular

year, but for the whole remainder of your interest ; and from

the very nature of the question, you could not have gone into

it upon any other basis.’ The plaintift‘’s reply to this is
—

‘ no.

Your claim then was for the rent of one year only : my de-

fence must necessarily have been confined to that one year

;

and the result could not bind cither of us for the future.’

This contention raises a very nice point upon the doctrine of

estoppel ; as to which during the argument I confess that I per-

sonally have felt considerable difficulty.

There is no doubt as to what the law is upon the subject of

estoppel. The difficulty is, in apj)lyiug that law to such a case

as the present. Each year’s rent is in itself a separate and entire

cause of action, and if a suit be brought for a year’s rent, a judg-

ment obtained in that suit, whatever the defence might be, would

seem only to extend to the subject-matter of the suit
; and leave the

landlord at liberty to bring another suit for the next year’s rent,

and the tenant at liberty to set up to that suit any defence she

thought proper.

But it is said, on the other hand, that in the former suit

between the defendant and the plaintiff, the entire question of

what ought to be the permanent abatement of rent during the

whole period of the lease, was substantially and necessarily tried

and determined, and that they are neither of them at liberty to
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1875 reopen that questiou. The principle upon which the abatement

Kobo Dooboa made, the value of the land, the measurements, and other
D088EB

V* circumstances which form the materials upon which the Judge
Foyebua

Chowdhry. would estimate the amount of the abatement, would be appli-

cable to one year as well as to another, and what was a just and

proper abatement for the year 1871 would be an equally just

and proper abatement in each succeeding year.

There certainly appears to be great weight in this reasoning.

and there is no doubt that substantial justice will be done by

adopting it.

Even assuming that the judgment in the former suit were not

binding between the parties as an actual estoppel, it would afford

such cogent evidence between them upon the point, that the

Judge in this suit (in the absence of some entirely fresh mate-

rials) would be perfectly right in acting upon it
; and we cannot

doubt, that if we were to send the case back to the lower

Appellate Court with this intimation, the Judge would act upon

it, as a matter of course ; and the parties would only be put to

additional expense to no purpose.

But happily, we are not without authority in this Court to

guide us iu coming to a conclusion. The cases which were cited

in argument by the defendant’s pleader—Mohima Chunder

Mooozmdar v. Asradha Dassia (1) and Rakhal Doss Singh v.

Sreemutty Heera Motee Dossee (2)—seem very much in point;

and we think that we ought to act upon them. In one of those

cases, the suit was brought by a landlord for one year’s rent.

The answer was, the land is rent-free—and a decree was passed

against the landlord upon that ground. Another suit was after-

wards brought by the landlord for another year’s rent
; and it

was held, that as between the parties, it had been decided, that

the land was rent-free ; and that this decision was binding upon

them not only for the one year, but for all future years.

In accordance with this, we hold that the questiou of abate-

ment of rent has been determined in the former suit between

these parties not only for one year 1870, but for all future

years. The appeal will therefore be dismissed with costs.

Appeal dismissed*

(2) 28 W. R., 282.(1) 15 B. L, B., 251.
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ORIGINAL CRIMINAL.

Before Sir Richard Garlh^ Kt., Chief Justice, and Mr. Justice Pontifex,

THE QUEEJ^ 7T, HITKRIBOEE CIIUNDEll GIIOSE.

Evidence Act (/ of 1872), ss. 25, 26, and 167— Admisstbilitjf in evidence of

Confession— Police Officer also a Magistrate.— Depuft/ Commissioner of

Police in Calcutta—Letters Patent, 1865, s. 26— Case certified hy Advocate-

General.

The prisoner, on his arrest, made a statement in the nature of a confession

which was reduced into writing by one of the inspectors in whose custody

the prisoner was, and subsequently signed and acknowledged by the prisoner

in the presence of the Deputy Commissioner of Police at the Police OfHce, the

Deputy Commissioner receiving and attesting the statement in his capacity as

Magistrate and Justice of the Peace. At the trial of the prisoner at the

Criminal Sessions of the High Court, this statement was tendered in evidence

against him, and admitted by the Judge, who overruled an objection on

behalf of the prisoner that, under s. 25 of the Evidence Act, it was inadmis-

sible. On a case certified by the Advocate-General under cl. 26 of the

Letters Patent, held, that the confession was, under s. 25 of the Evidence

Act, not admissible in evidence.

Per Gabtu, C.J.— S. 26 of the Evidence Act is not to be read as qualifying

the plain meaning of s. 25. In construing s. 25 the term “ police officer ” is not

to be read in a technical sense, but in its more comprehensive and popular

meaning.

Per Curiam.—S. 167 of the Evidence Act applies as well as to criminal as

to civil cases.

Per Garth, C.J. (Pontifex, J., doubtingh—The Court which under that

section is to decide upon the sufficiency of the evidence to support the con-

viction is, in a case coming before the Court under s. 26 of the Letters Patent,

the Court of review, and not the Court below. Such decision is to be come to

on being informed by the Judge’s notes, and if necessary by the Judge himself,

of the evidence adduced at the trial.

Per Curiam .—Apart from s. 167, the Court has power, in a case under cl. 26

of the Letters Patent, to review the whole case on the merits, aud affirm or

quash the conviction.

Hurribolb Chundeb Ghose and Keshub Chunder Man-

nah were tried at the February Sessions of the High Court, and

were convicted by a special jury, the latter of using as genuine

certain forged documents, and the former of abetting the same

1876
March 21
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offence, and were sentenced by Macpherson, J., to ten years’

transportation. During the trial, the Standing Counsel

tendered as evidence against the prisoner Hurribole a statement

made by him, in the nature of a confession, in the house of his

father at Ividderpore, in the presence of two inspectors of police

and the other prisoner. At the time the statement was made,

the prisoners were in the custody of the police, Hurribole

having shortly before been arrested under a warrant issued by

Mr. Lambert, the Deputy Commissioner of Police for Calcutta.

The statement was upon being made reduced into writing by

one of the inspectors of police, and on the removal of the pri-

soners to Calcutta, it was signed and acknowledged by Hurri-

bole as correct, in the presence of the Deputy Commissioner of

Police, at his private residence over the Police Office, and Mr.

Lambert signed his name beneath that of the prisoner as a

Magistrate and Justice of the Peace.

The statement, on being tendered in evidence, was objected to

by the Counsel for the prisoner Hurribole as being by s. 25 of

the Evidence Act not admissible in evidence against him
; but

the objection was overruled by Macpherson, J,, who held#that the

statement was admissible in evidence against Hurribole under

s. 26. Macpherson, J., refused to reserve the point under s. 25

of the Letters Patent; but a special case was submitted to the

Advocate-General, who gave a certificate under s. 26 of the

Letters Patent that the point of law should be further considered,

and the case accordingly came on for hearing on review under

that section.

Mr. Jackson and Mr. R, Allen for the prisoner.

A

The Standing Counsel (Mr, Kennedg) for the Crown.

Mr. Jackson contended that the reception in evidence of the

statement admitted was expressly barred by s. 25 of the Evi-

dence Act, it being a confession made to a police officer. The
fact that the police officer was in this case also a Magistrate

does not alter the effect of the section : it does not make him
the less a police officer. He cannot separate his functions as
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police officer and Magistrate, and therefore was not such a

Magistrate as is contemplated by s. 26. To read s, 25 other-

wise would be to add to it, after the word police officer,” the

words unless he be a Magistrate,” which would be making a

new law, not interpreting an existing one. It is submitted fur-

ther that Mr. Lambert was not a Magistrate of Police, and had

no power to act as a Magistrate of Police in Calcutta. Under
Beng. Act IV of 1866 there is no power given to appoint the

Dei>uty Commissioner of Police a Magistrate of Police for

Calcutta. S. 6 says,— the Commissioner of Police shall not

ordinarily be a Magistrate of Police,” but he may be a])pointed

to that office by special sanction of the Governor General in

Council. S. 7 provides for his appointment as a Justice of

the Peace ;” but unless he is vested witli the jurisdiction of a

Magistrate of Police, he shall act as a Justice only so far as may
be necessary for the preservation of peace, the prevention of

crimes, and the detection, ap})rehension, and detention of offend-

ers in order to their being brought before a Magistrate of

Police, and so far as mjiy be necessary for the performance of

the duties assigned to the Commissioner by this Act.” The

section further provides that the Ue])uty Commissioners may
be appointed Justices of the Peace ; and if so aj)pointed that are

to act as Justices subject to the above restriction.” S, 22

gives the Lieutenant-Governor j)ower to appoint a sufficient

number of fit j)ersons to be Magistrates of Police for Calcutta:

but it is submitted tliat the exercise of such ])ower must be

governed by ss. 6 and 7, which only j)rovide for the .appointment

of the Commissioner, under special circumstances, to be a

Magistrate of Police, and for the apjmintraent of the Deputy Com-

missioner as a Justice of the Peace, but not for the appointment

of thi Deputy Commissioner as a M.agistrate of Police. It

'would be unlikely that the Legislature intended the Commis-

sioner to be appointed only by sanction of the Governor

General, but the Deputy Commissioner to be appointed without

it. If be were appointed his a])j)ointment would be illegal and

void, and he could not act as a Magistrate. There is no other

Act under which he could be appointed. The appointment of

the Deputy Commissioner as a Magistrate of the 24-Perguu-

29
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nahs would not enable him to act as a Magistrate in Calcutta

or make him for the purpose of this case a Magistrate within

8. 26 of the Evidence Act, and even if it did, the procedure

prescribed by s. 122 of the Criminal Procedure Code should

have been followed before this statement ,would be admissible,

in evidence, but that was not done.

It is submitted this was clearly a statement made to a police

officer, and it was therefore not admissible. Tiiis point arose

before Markby, J., in 1874, and he decided in favour of the

prisoner

—

Queen v. Macdonald (1).

Mr. Allen on the same side.—The intention of s. 25 was

totally to disable a person who is a police officer from receiving

a confession, which could afterwards be used against a prisoner.

[PoNTiFEX, J,—Suppose the Chiefof the Police in Calcutta were

sitting as a Magistrate in Calcutta, do you say because he is a

police officer, that a man who came before him for trial and con-

fessed his guilt, could not be convicted and sentenced by him ?]

No, then he would be acting judicially ; the prisoner’s statement

would be a plea of guilty, not a confession. [The Standing

Counsel,—Mr. Lambert is not a member of the Calcutta Police

Force; see s. 13 of Beng. Act IV of 1866.] He is a police

officer; his appointment as Superintendent of Police inthemofus-

sil is in the Calcutta Gazette of 24th July 1872 : though he is

Deputy Commissioner in Calcutta. [Pontifex, J.—S. 24 draws

a distinction between police officer and Deputy Commissioner

of Police. Garth, C.J.—Could the Commissioner serve a sum-

mons himself under that section?] Yes, it is submitted he could.

[Garth, C.J.—See s. 10. Under that section could the Com-

missioner fine or dismiss the Deputy Commissioner as being a

member of the Police Force?] S. 5 gives the Lieutenant-Gover-

nor special power to dismiss him ; otherwise the Commissioner

would have had power. He comes under the same pension rules

as other members of the force, and the time he serves as Deputy

Commissioner would not be deducted. [Garth, C.J.—Every

member of the Police Force is appointed by the Commissioner,

and is to receive a certificate ; see ss. 10 and 13.] Special pro-

(1) Not reported.
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visions are made for the appointment of the Deputy Commis-
sioner

; but that does not make him less a police oflScer.

Besides^ he would still be a police officer by virtue of his

appointment of Superintendent of Police. [Gtarth, C. J.—Do
you say by reason of that and without express appointment or

orders, he could exercise the functions of a police officer any-

where?] No, but that is not the case here. Mr. Lambert has

been appointed Deputy Commissioner: that is an appointment

where the duties of a police officer are broin^ht into requisition :

no doubt he was appointed as being an efficient police officer.

Independently of Beng. Act IV of 1866, he is a police officer

within the meaning of s. 25 of the Evidence Act.

The Standing Counsel ,—By the appointment of Mr. Lambert
to be Deputy Commissioner he ceased to be a member of the

Police Force while he is in Calcutta. Mr. Roberts was appointed

Police Magistrate directly from the Police Force but he did not

afterwards retain his character of police officer. As to the

contention that a police officer is a police officer wherever he is,

that is not so, see Act V of 1861. A police officer under s. 25 is

a person authorized to exercise, and actually exercising his func-

tions at the })lace where the confession is made. A person

appointed police officer in the mofussil, would not bo a police

officer in Calcutta. [Garth, C.J.—Suppose a man, appointed

a police officer in a particular part of Bengal, were to go to

another part, then taking into consideration that the Evidence Act

extends over the whole of India, would a statemeiit made to hiin

in the latter place be inadmissible under s. 25 as being made to a

police officer?] No, it is submitted it would not. The inten-

tion was to prevent confessions from being extorted by intimi-

dation. The Commissioner and Deputy Commissioner are not

police officers; the language of Beng. Act IV of 1866 is incon-

sistent with their being so : they have not to perform any of the

duties of a police constable ; the only officers of police are those

enumerated in the schedule to the Act,—Form (A). The Com-

missioner of Police performs or did perform until a late date, much

the same duties as were performed by a Magistrate of a District
;

Justices of the Peace exercised the executive portion of the

work of a Magistrate of a District, but were not to exercise his

1876
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judicial functions. Persons in the position of a Commissioner and

Deputy Commissioner of Police, are not persons who are gener-

ally considered police officers. [^Pontipex, J.—If a poKop

officer were to hear a confession as a private individual in his

private house, he would be bound to take notice of it, showing

that you cannot separate his private and police capacities; why

then should you be able to separate his police and magisterial

capacities. Then again it must bo taken into consideration how

Mr. Lambert lives ; here he lives as a police officer among

police, not as a Magistrate.] It is submitted liis police func-

tions are merged in his magisterial ones : his duties and func-

tions are magisterial and judicial
;
in this case he issued a search

warrant, which is a magisterial act Under the old Criminal

Procedure Code, -Act XXV of 1861, the Commissioner of

Police had to exercise judicial functions ; see s. 84 which provide-^

procedure to be adopted on the arrest within the local limits of

the jurisdiction of the Supreme Court of a person against whom
a warrant is issued by a Magistrate. Under that section, if the

argument of the other side is to prevail, if a prisoner were taken

before a Magistrate of Police, a confession made by him would

be admissible ; but if he were taken before the Commissioner

of Police, it would not ; see also s. 87. Ss. 84 to 100, taken with

88. 148 and 149 show what were the police officers meant by the

latter sections which are in the same terms as ss. 25 and 26 of

the Evidence Act. If Mr. Lambert were only a Justice of the

Peace he would still be a Magistrate within the meaning of s. 26

of the Evidence Act; any person, wdio was a Justice of the

Peace, would come under that meaning. A confession as in this

case made to him in both characters must bo taken to have been

made to him as a Magistrate, his character as a police officer

being merged in that of Magistrate.

Garth, C. J., intimated that the Court was of opinion that

the statement was not admissible in evidence, and ought to have

been rejected: but that Maepherson, J., had given a certificate

that without the statement there was sufficient evidence to justify

the conviction,

Mr. Jackson then contended that if the statement had been
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improperly received in evidence, the prisoner was entitled to an

acquittal. The case cannot be sent back, but under s. 26 of

I Letters Patent must now be decided by this Court, if at

all. But it cannot be decided at all; s. 167 of the Evidence

Act, which provides that ‘‘ the improper admission or rejection

of evidence shall not bo ground of itself for the reversal of any

decision in any case,” does not apply to a criminal case tried by

a jury, but only to case where the matter has been decided by a

Judge without a jury. The Criminal Procedure Code, Act Xof
1872, makes special provisions as to the improper admission of

evidence in trials by jury
;
see s. 283. And s. 280 gives the

Appellate Court power to pass any order it thinks fit : s. 283 was

unnecessary if s. 167 of the Evidence Act applied. In

Reg, V. Navroji Dadahhai (1), the applicability of s. 167 to

such cases as this was raised, but the question was only fully

gone into by one of the Judges, Baykiy, J., and was not made a

ground of their decision by Sarjent, C.J., and Green, J., though

they adverted to it. Bay ley, J., gave a strong opinion that the

section was not applicable to such a case as this. The word

^decision’ in that section is inapplicable to the verdict of a jury.

It seems to have been admitted that the Court of Review was

the proper Court to decide on the sufficiency or otlier-

wise of the evidence. [GA.RTn, C.J.—That point was

not raised.] No, but it was not suggested that the Court before

whom it was argued was not the proper Court after long argu-

ment on all points. [Pontifex, J.—It appears to me clear tlio

other way, viz., tliat the Court in s. 167 means the Court that

tried the case. Garth, C. J.—In that case the Judge who tried

the case was one of the three Judges before whom the case was

heard on review.] Yes, and he delivered a fresh judgment as one

of the Court of Review. This case differs in that it is one certified

by the Advocate-General, not reserved by the Court. It is sub-

mitted that s. 167 does not apply to criminal trials at all; the

section is identical with s. 57 of Act II of 1855, which has never

been applied to criminal trials. The words are the Court before

which such objection is not teas raised.” It does not apply

to cases tried by a jury : it would be impossible to say what the

(1) 9 Bom. H. C. R., 358.
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result on tlic minds of the jury would have been, if the evidence

improperly admitted had not been before them. The prisoner

ought to be discharged.

Mr. Allen followed on the same side.

The Court took time to consider their judgment, and on

a subsequent day called on Mr. Ingram^ who then appeared with

the Standing Counsel for the Crown, on the point as to s. 167

of the Evidence Act, but the learned Counsel said he thought

it was unnecessary for him to argue the point.

The folloAving judgments were delivered ;

—

Garth, C. J.—In this case, the prisoner Hurribole Chunder

Ghose was tried and convicted, at the February Sessions of the

High Court, for using certain forged documents, and sentenced

to ten years’ transportation. At the trial before Maepherson, J.,

it was proposed on the ])art of the prosecution to put in a

confession made by the prisoner. The confession was made, in

the first instance, to two policemen, and taken down in writing,

and the prisoner was then brought before the Deputy Commis-

sioner of Police, Mr. Lambert, at the Police Office in Calcutta,

where he again affirmetl the truth of his former statement to

Mr. Lambert, and Mr. Lambert, in his capacity of a Magistrate,

received and attested the statement.

U])on this confession being tendered in evidence, it was

objected to by the prisoner’s Counsel, upon the ground that it

was a confession made by the prisoner to a police officer, and

therefore not admissible, by reason of the 25th section of the

Evidence Act (I of 1872). In answer to this objection, it was

urged on the part of the prosecution, 1st, that Mr, Lambert

was not a police officer” within the meaning of the section ;

2nd, that, if he were, the statement was made to him as a

Magistrate, and not as a police officer ; and that the 26th section

was intended to qualify the 25th, so as to make a statement

even to a police officer admissible, if made in the presence of a

Magistrate. The learned Judge at tlie trial admitted the

evidence, and declined to reserve the point
; but the Advocate-

General having since given a certificate, under s. 26 of the
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Letters Patent of the High Court, that the point was a proper

one to be considered, it has been brought before tiiis Court for

review, and has been well and fully argued before us.

It was urged by Mr. Jackson, for the prisoner, that the terras

of s. 25 are imperative ; that a confession made to a Police

officer, under any circumstances^ is not admissible in evidence

against him, and that tlie 26th section is not intended to qualify

tiie 25th, but means that no confession made by a prisoner

in custody, to any person other than a police officer, shall

be admissible, unless made in the presence of a Magistrate.

1 am of opinion that this is the true meaning of tlie 25th

section. Its humane object is to prevent confessions obtained

from accused persons through any undue influence, being

received as evidence against them. It is an enactment to which

the Court should give the fullest effect, and I see no sufficient

reason for reading the 26th section so as to qualify the plaiu

meaning of the 25th.

But then comes the question whether Mr, Lambert was a

police officer within the meaning of s. 25. It was argued, and

with some force, that the term police officer ” did not mean

a Deputy Commissioner of Police; that it comprised only that

class of persons who are called in the Bengal Police Act

(Beng. Act IV of 1866) members of the Police Force;’’ and

that the object of the Evidence Act was not to prevent a

gentleman in Mr. Lambert’s position from taking a confession,

but only ordinary members of the Police Force, who are

personally and constantly engaged in the detection of crime

and the apprehension of offenders.

There is no doubt that, looking at the various sections of

Beng. Act IV of 1866, the Deputy Commissioner of Police

is not a member of the Police Force within the meaning of that

Act, and, moreover, on looking back to the Police Act of 1861,

it will be found that the term police officer,” as used in that

Act, has generally the same meaning as a member of the Police

Force in the Act of 1866 ; but, in construing the 25th section

of the Evidence Act of 1872, I consider that the term police

officer ” should be read not in any strict technical sense, but

according to its more comprehensive and popular meaning.
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i87fi In common parlance and amongst the generality of people,

the Commissioner and Deputy Commissioner of Police are

«

'

understood to be officers of Police, or in other words police

officers, ’’ quite as much as the more ordinary members of the

force ;
and, although in the case of a gentleman in Mr. Lam-

bert’s position, there would not be, of course, the same danger

of a confession being extorted from a prisoner by any undue

means, there is no doubt that Mr. Lambert’s official character,

and the very place where he sits as Deputy Commissioner, is

not without its terrors in the eyes of au accused person ; and

I think it better in construing a section such as the 25th,

which was intended as a wholesome protection to tlie accused,

to construe it in its widest and most popular signification.

I am of opinion, therefore, that the confession made by the

prisoner in this case ought not to have been admitted at the

trial.

J3ut then comes the further very important question, what

should be the efi'ect of tliis improper admission of evidence on the

proceedings? The lG7th section of the Evidence Act provides

tliat “ the improper admission of evidence shall not be ground

of itself for tlie reversal of auy decision in any case, if it shall

appear to the Court before which such objection is raised that,

independently of the evidence objected to and admitted, there was

sufficient evidence to ju'^tify the decision and I was certainly

disposed to ihink, before hearing Mr. Jackson’s argument, not

only that this section ajiplied to criminal as well as civil cases,

but that the Court which had to determine whether, independ-

ently of the evidence objected to, there were sufficient materials

to justify a conviction, was the Court below, before which tlie

case was originally tried ; and, upon this assumption, my
learned colleague and I consulted Maepherson, J., who certified

that there was ample evidence in the Court below, independently

of tiie admission, to justify the conviction iu this case.

Mr. Jackson, however, desired to be heard upon the effect of

s. 167, and he had urged upon us,—first, that the section

does not apply at all to criminal cases, and, secondly, that, if

it does, the Court to determine whether the conviction ought to

stand, is not the Court which tried the case, but the Court
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before whom the point of the admissibility of the evidence was

argued. Mr. Jackson insisted that the word decision” used in

8. 167 was one inapplicable to a criminal case tried on the

original side of this Court, and that it never could have been

intended by the Legislature that a case triable by a jury, and of

the facts of which a jury alone are the proper judges, should be

virtually re-tried by any Court not consisting of a jury ; and in

aid of his argument, he cited the case of Reg, v. Navroji

Dadahhai (1).

I am unable, however, to discover any sufficient reason why
the 167th section of the Evidence Act should not apply to

criminal as well as civil cases. It is perfectly true that the

word ‘^decision” is more generally used as applicable to civil pro-

ceedings, but it is by no means inappropriate to criminal cases

;

and, if it was the intention of the Legislature to use an expres-

sion which would apply equally to civil as to criminal proceed-

ings, there is probably no other word which would have answer-

ed their purpose better. Many other provisions of the Evidence

Act apply equally to all judicial enquiries, and, if the nature of

the mischief which the section was intended to remedy is consi-

dered, there is at least as much reason why it should apply to

criminal as to civil proceedings. The Court have no power in

a criminal case to order a new trial, and, if, in each instance,

where evidence is improperly admitted or rejected, the convic-

tion is to be quashed, a lamentable failure of justice would often

be the consequence.

I am of opinion therefore that s. 167 does apply to cri-

minal cases, but, upon consideration, I think that the Court

mentioned in that section which is to decide upon the sufficiency

of the evidence to support the conviction is the Court of Review,

and not the Court below. The point is certainly raised,”

properly speaking, in the Court below, but it is both raised

and argued in the Court of Appeal, and we think that the

proper course of proceeding is for the Court of Appeal to

decide upon the case, upon being informed from the Judge’s

notes, and, if necessary by the Judge himself, of the evidence

adduced at the trial.
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(1) 9 Bom. H. C. R., 356.
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Apart, however, from e. 167 of the Evidence Act, I

think that, under e. 26 of the Letters Patent, by virtue of

which this case has been submitted to us for review, we have a

right either to quash or to confirm the conviction, as we may

think proper. The section enables the Court, after deciding

upon the point reserved or certified, to pass such judgment or

sentence as it may think right. If, therefore, upon reviewing

the whole case, we are of opinion that, upon the evidence

properly received, there is sufficient ground to convict the

prisoner, I consider that we ought to allow the conviction to

stand. In the present case, therefore, we have obtained copies of

the J udge’s notes at the trial, and have also obtained information

from the Judge as to what particular portion of the evidence

applied to the prisoner Hurribole Chunder Chose, and we are

now prepared to hear the case argued upon its merits, as to

whether there is sufficient evidence, apart from that improperly

admitted, to support the conviction,

PoNTiFEX, J.—I also am of opinion that, the confession made

by the prisoner in Mr. Lambert’s presence ought not to have

admitted at the trial. Without going so far as to say that

s. 25 of the Evidence Act renders inadmissible a confession

made to any person connected with the police, for there are

cases in which a person holding high judicial office has

control over and is the nominal head of the police in his

district, I think that, in the present case, it was impossible for

Mr. Lambert, residing in the house allotted to him as Deputy

Commissioner of Police, and surrounded by police immediately

under his control, to divest himself of his character of a police

officer. I also agree that, under cl. 26 of the Letters Patent,

which clause deals with cases tried before a jury, we are bound

to consider the admissible evidence in this case, and to pass

such judgment and sentence as we shall think right, and I come

to this conclusion without reference to s. 167 of the Evidence

Act.

I agree that such last mentioned section is applicable to

criminal trials, but I have some doubt whether, if we were

l)roceeding under it alone> we should be the proper Court to
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consider the sufficiency or insufficiency^of the evidence in rela-

tion to the verdict (1).

Attorney for the Crown: The Government Solicitor Mr.

Sanderson,

1876

Qubbm
V.

Hurribols
Churdsb
Ghobk.

Attorney for the prisoner : Mr. Carruthcrs,

APPELLATE CEIMINAL.

Brfore Sir Richard Garth, Kt, Chief Justice, Mr. Justice L. S. Jackson^

Mr. Justice Maepherson, Mr. Justice Pontifex, and Mr. Justice Morris.

TUB QUEEN f>. ZUIIIRUDDIN and OTHERS.

Criminal Procedure Code (Act X of 1872 ), s. CA^Power of Judge acting in

English Department.

1876

March 23.

An application for the transfer of a case under s. 64 of the Criminal

Procedure Code should be made, not by letter to the English Department of

the High Court, but before the Court in its judicial capacity, aud should be

supported by alhdavits, or affirmation in the usual way.

The Assistant Maj^istrate of Patna by an order dated the

lOtli of February 1876, committed the accused for trial by the

Sessions Judge of Patna, ou the charge of having on the 5th

of June 1875 committed murder and cognate offences, alleging

in the order of commitment that the delay in bringing them

,
to justice was caused by the undue influence exercised by the

accused in the district. On this ground he applied, through

the District Magistrate, to the High Court for an order under

8. 64 of Act X of 1872 transferring the case to some other

district A copy of the grouuds of commitment was furnished

(1) The Counsel for the prisoner confession had not been in evidence

then went through the evidence to they would have given a verdict of

show that it was insufficient, apart acquittal, was tendered, but was

from the confession, to justify the rejected by the Court. The Court

conviction being upheld. A certifi- took time to consider their judgment,

cate by a majority of the jury who and eventually upheld the conviction

tried the case, to the eilect that if the ou the evidence.
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i«76 to the accused on the 20th of February. The application to

the Hi"h Court to transfer tiie case was made by the District

Magistrate by letter directed to the Registrar of the High

Court, who placed it before Jackson, J., sitting in the English

Department, who thereupon, without notice to the accused, made

an order transferring the case from the Sessions Judge of Patna

to the Sessions Judge of Shahabad. The trial before the

Sessions Judge of Patna would have been by a jury, while that

at the Sessions Court at Shahabad would be by the Judge with

assessors.

On the above facts, Mr, Evans applied for a rule calling

on the Crown to shew cause why the order should not be

quashed on the ground that it had been made without juris-

diction, and was not a valid exercise of any power vested in

the Court, and moreover was made without notice to the

accused, and without any proper application to the High Court

on proper and sufficient grounds.

The application was made before G.\RTn, C. J., and Ponti-

FKX, J., who ordered a rule to be issued in terms of the

application.

Mr. Macrae (The Junior Government Pleader Baboo Juggoda^

nund Monkerjce with him) on behalf of the Crown now appeared

to show cause, and contended tliat there was no necessity for

giving any notice to the accused before making the order, no

such procedure having been suggested by the Legislature : and

after referring to s. 297 of the Criminal Procedure Code (Act X
of 1872), which authorizes the High Court to commit for trial an

accused person improperly discharged when such matter should

“ come to its knowledge ” when such person had not the right

to be heard, argued, that it might fairly be contended that the

High Court having such large powers, the Legislature did not

require notice to be given in the lesser matter of transferring

cases. [Garth, C.J.—When an order, if made, will affect an

accused person, I certainly think he should have notice before it

is made. PoNTiFEX, J.—In cases coming before the High

Court under s, 297 of the Criminal Procedure Code, the evidence

has at a former stage already been taken in the presence of the
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accused person.] The learned Counsel further argued from the 1876

fact, that the power of transferring cases under ss. 63 and 64
!/•

was possessed by the Governor General in Council and by the Zuhihuddiii,

Lieutenant-Governor, for whom it would be impossible to follow

the procedure demanded on behalf of the prisoners, the transfer

was made administratively. By s. 13 of the Charter Act, the

powers of the High Court may be exercised by one Judge under

the rules of 4th June 1867; see Broughton’s Civil Procedure

Code, p. 704. Therefore, if the matter be non-judicial and affect-

ing the administrative and executive authority only, such a Judge

has power to disjmse of it himself. [Pontifex, J.—Will cl. 36

of Letters Patent enable a single Judge to perform functions

under s. 64 of Act Xof 1872 ?] Cl. 13 confers judicial powers on

the High Court; cl. 15 confers administrative power; the power

to transfer cases is conferred by the latter section as belonging

to the administrative rather thau judicial acts of the Court.

Mr. Woodroffe fMr, Evans and Moonshee Mahomed Yusoof

with him) in support of the rule.—Even if in point of form the

letter sent by the liegistrar be an order of the High Court, the

High Court cannot issue an order administratively, and if it could

so issue it, the English Department has not the power to issue

such an order ; the High Court, when it makes an order under

s. 64, acts judicially and not administratively. The Legislature

could not have intended to confer power of such an unparalleled

character as to allow it in certain cases to act both administra-

tively and judicially. S. 520 of the Criminal Procedure Code

is the only section under which the High Court has power to

make an order not judicial. The considerations which would

move the Governor-General in Council are different from those

which would move the High Court. No argument can be de-

duced from ss. 63 and 64A to support the contention that the

powers exercised by the Higli Court are other than judicial pro-

ceedings. There is nothing to show that an order under s. 64,

made by High Court, is anything other than a judicial order*

Any person liable to be prejudicially affected by an act of the

Legislature has the right to have an opportunity of defeoding

himself, unless such right has been expressly restricted ; see
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1876 Maxwell on the Interpretation of Statutes, p. 325. The powers

of revision given to the High Court by s. 297 are with reference

2ubibudoin. to matters judicial; see The Queen v. Bundoo (1), The

Court can only act on matter brought before the Court in the

regular way by the prosecution or by the defence ; not on in-

formation obtained from other sources, as newspapers, letters, &c.

Applications in other cases have been made by the accused

for transfer of cases, but these have always been treated

judicially. Some of them have been so treated by Macpherson, J.

and Pontifex, J. We have not been able to discover a

single instance of an application such as this being made by

the accused person to the English Department. [Jackson, J.,

referred to three cases in which the application was made ou

behalf of the accused to the English Department.] Those are

cases where the applications were made possibly in the interest

of the accused, but not by him, but by the Magistrate ou

account of his being connected with the case as either a wit-

ness or prosecutor. The learned Counsel referred to the

Queen v. Pogose (2), a case in which an application made by the

J udge of Dacca to the English Department to transfer the case

from that district, had been refused on the ground that it

could not be dealt with administratively, and asked the Court

to send for the papers in the case.

On the re-assembling of the Court on the following day, the

following judgments were delivered:

—

Garth, C.J.—I am happy to say, that since last even-

ing, some papers have been discovered, which will render any
further discussion of this rule unnecessary.

It appears, that in 1869, in a case which in its circumstances

very closely resembled the present, it was decided by no less

than nine Judges of this Court, that the proper course was to

o-pply to the Court, sitting in its judicial capacity upon
affidavits, in the usual way ; and I am extremely glad to find

that no less distinguished a Judge than Mr. Justice Louis

Jackson, was one of the Judges who took part in that decision (3).

(1) 22 W. R., Cr., 67. (3) This was the case of The Queen v.

(2) Not reported. Pogose referred to by Mr. Woodroffe,
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An application in that case was made by Mr. Herschel, the

Officiating Sessions Judge of Dacca, to the Registrar of this

Court, suggesting that an order should be obtained for the

transfer of the proceedings to the High Court for trial. I will

read his letter, dated the 11 th of June 1869.

I have the lionor to request that you will lay before the

Hon’ble Judges of the High Court the following circumstances

and solicit orders thereon for me. The Magistrate of Dacca

lias committed the four principal Armenian residents of this

city on a charge of misappropriating a large sum of money, tlio

property of the wealthiest Armenian of Dacca, on his decease.

The charge is brought on behalf of Government on the motion

of the Educational Department, %vho claim the money as

intended for a school. Technically the Government is prose-

cutor also under s. 68. The case is as important a case as

well could occur in the eyes of the educated classes of Dacca

;

and the decision of it is naturally looked forward to with great

interest. But it appears to me advisable that it should be tried

at Calcutta, and not here. My J ury list is very ill adapted for

such a case (1).

Upon this letter being received by the Registrar, it appears

to have been laid before the Chief Justice, Sir Barnes Peacock,

who recorded upon it, the following minute :— It appears to

me that the Court ought not to interfere upon the ajiplicrlion

of the Sessions Judge made by letter. If Government (or

the prosecutor, if the case is not prosecuted by Government),

or any of the accused tliink fit to apply to the Court by motion

supported by affidavit or affirmation, the Court will decide what

ought to be done.—June 16th, 1869. (Signed) B. Peacock.”

This view of the learned Chief Justice was concurred in by

the Judges of the Court as under: I agree with the Chief

Justice.”—J. P. Norman. And I.”—C. Hobhouse.—G. Loch.

—H. V. Bayley. I agree.”—D. N. Mitter. « Seen.”—W.
Markby.—E. Jackson. And further it was agreed to, as I have

(1 ) The letter then went into de- try the case, and suggested that the

tails to show the difficulty of obtain- case should be transferred to the file

ing a proper jury in the district to of the High Court.
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1876 already mentioned, by my learned colleague, Mr. Justice Louis

Qukkw Jackson.

ZuuiRUDuiN. This decision having been arrived at in 1869, it appears to us

to set the matter at rest ; and I think that Mr. Macrae, on the

part of Government, will feel that he canuot with propriety

contest the point further.

Mr. Macrae assented.

Jackson, J.—I wish to add a few words by way of explana-

tion of what seems to be an inconsistency on my part.

My acquiescence in the course taken on that occasion was in

tbis degree marked, that while the other Judges had merely

attaclied tlieir initials in token of their concurrence, I wrote

a separate note, and that note is in tliese words :
“ 1 quite agree

with the Cliief Justice that such an application could only be

entertained, if made in the way stated by him. I take the

opportunity of pointing out that it has been a very common

jH’actice for Sessions Judges to make recommendations for the

transfer of cases from one district to another by letter, and

that cases have often been so removed by a mere letter based

on such recommendations. It may be worth considering,

whether some rule ought not to be laid down for dealing with

such aj)plicatious. The same thing also happens in respect of

civil cases.”

It would seem, therefore , that I not only concurred in that

view, but considered it desirable that the Court should lay

down a formal rule, which should regulate the procedure in

such cases, and should be a notice and a guidance to Judges

and Magistrates when they should thiuk fit to make such

references in future. Immediately afterwards I left the country

and was absent for four or five months, during which time no

one took any steps in the matter. The result was that no

formal rule was made, and this case appears to have passed out

of sight. Two years afterwards I had the honor to succeed to

the charge of the English Department, and found that, notwith-

Btauding this case, the practice continued to be such as it had

formerly been, and therefore the course I took in this case was
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in strict conformity to the old practice which had not been 1876

departed from, notwithstanding this case. Qukk>

I do not hesitate to say that the procedure suggested by Sir

B. Peacock is the proper one when there are parties concerned
;

but the practice being such as I have stated, I consider myself

justified in making the order which 1 did.

Garth, C.J.—I desire to add that I personally do not regret

that this matter has been thoroughly ventilated and discussed in

open Court. It is extremely desirable that the public should

fully understand that in this country there is the same law for

the Government as for the subject; and that there is not one

course of practice for the Crown, and another for the prisoner.

Wherever the rights of the subject are concerned, it is quite

right that the matter should be dealt with by us in open Court

in our judicial capacity, and that each application should be

made, supported by affidavit or affirmation, in the regular

way.

In the present case the rule will be made absolute to set

aside the order complained of, and tlic Crown will be at liberty,

if so advised, to make a substantive application to the Court

for the transfer of the case to some other district.

Macpherson, J.—I concur in thinking that the Crown has

shown no good cause against the rule ; and that the rule should

be made absolute.

PoNTiFEX, J,—I also agree.

Morris, J.—I also agree.

liuie absolute^

31
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PRIVY COUNCIL.

PHOOLBAS KOONWUR (Pi,aintipf) v. LALLA JOGESHUR SAHOY
ANU OTHERS (DeFENDAMTS).

[On Appeal from the High Court of Judicature at Fort William in Bengal.]
i

Hindu Law—Mitahshara-^ Undivided Share of Joint Family Property-^

Succeasion— Decree in Suit against Widow—Limitation—Act VIII of 1859,

jy. 246

—

Disability under ss. 11 and 12, Act XIV of 1859

—

Misjoinder^

Questions ofLaw referred to a Full Bench,

The limitation of one year, provided by s. 246 of Act VIII of 1859, is

subject, in the case of a minor, to be modified by ss. 11 and 12 of Act XIY
of 1859.

Mahomed Bahadur Khan v. The Collector of Bareilly (1) distinguished,

on the ground that it was decided on an Act of a very special nature.

The benefit of ss. 11 and 12 of Act XIV of 1859 is not limited to the

period when the disability of minority has ceased, but applies also to the

period during which the disability continues
;
and therefore, during the latter

period, it is 0[ien to the minor to sue by his guardian.

On the death without issue of a member of a Hindu family joint in estate

and subject to the Mitakshara law, his undivided share in the joint family

property pa8.ses to the surviving members of the joint family and not to his

widows, and cannot be made liable for his debts under decrees obtained

aguitist his widows us his representatives.

Qutere^ where a metnber of a joint Hindu family governed by the Mitak-

shara law, without the consent of his co-sharers, and in order to raise money

on his own account, and not for the benefit of the joint family, mortgages

in his lifetime his undivided share in a portion of the joint family property,

can the other members of the joint family, on his death, recover from the

mortgagee the mortgaged share, or any portion of it, without redeeming?

A suit by a surviving member of a joint Hindu family subject to the

Mitakshara law, to recover a moiety of the undivided share of a deceased

member of the family in the joint family property, ought not to be dismissed

on the ground that all the members of the family have not joined in bringing

the suit, where it appears that the only other surviving member of the family

has already sued for and recovered his moiety of the property, and disclaims

all further interest, and is joined as a co-defendant in the suit.

• Present Sia J. W. Colvile. Sir M. E. Smith, and Sir J. Bxles.

(1) 13 B, L. B., 292.
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Where a Division Bench of a High Court refers a question of law for the

consideration of the Full Bench, and the answer of the Full Bench is not

framed as a decree or as an interlocutory order, and an appeal is brought

to Her Majesty in Council, it is open to the respondent, without a cross-

appeal, t6 object to the correctness of the answer given by the Full Bench

on the question of law referred.

Appeal from eleven decrees of a Division Bench of the

Calcutta High Court (Kemp and Markby, d*J.), dated the 18th

November 1870, wliereby decrees of the Principal Sudder

Ameen of Sarun, dated the 27th March and the 9th April 1866,

were reversed or modified.

The facts of the case were the following :—Dnkhin, Sheogo-

biud, Kasheenath and Mukkun, the four sons of Bhunjun Sahoo,

were, with their cousin Ajoodhya Pershad, members of a joint

Hindu family holding joint family property subject to the

Mitakshara law. Under an arrangement into which they

entered, all the property which had been acquired by the

family in the name of any of its members before the year

1846 was to remain joint family property, hut all subse-

quent acquisitions were to he regarded as separately acquired.

Ajoodhya Pershad and Mukkun Sahoo died without issue,

the former leaving a widow. Sheogohind died leaving a son

Bhugwan Lall, who died in the year 1860, without issue, but

leaving two widows. At the time of Bliugwan LalTs death

the only male members of the joint family then surviving were

Sudaburt Pershad the son of Dukhin, and Hureenath Pershad

the son of Kasheenath. In the year 1861, Sudaburt Pershad

instituted a suit in the Zilla Court of Sarun against the widow

of Ajoodhya Pershad, the widows of Bhugwan, and other

defendants, in which he claimed a moiety of the joint family

property, admitting that the remaining moiety belonged to his

cousin Hureenath, who with his mother Phoolbas Koonwur was

joined as a co-defendant in the suit. In that suit Sudaburt

sought to set aside certain conveyances of the joint family

property which had been executed by Mukkun and Bhugwan

Lall and by the widows of the latter. The suit was contested,

but no objection was taken to its form as having been brought

by one member of a joint family. The principal issue raised

me
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Jookhiiur
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was whether the family generally was joint or separate in

estate. The judge decided that in accordance with the arrange-

ment above referred to the family was joint in respect of all

property acquired prior to 1846, and separate as to property

acquired since that time. With reference to alienations of

the joint property under deeds executed by Mukkun and Bhug-

wan Lall the Judge held that these were valid, but that aliena-

natioiis by the widows of Bhugwan were void, and he gave

Sudaburt a decree for a moiety of the family property as it

had stood prior to the year 1846, excluding such portions as

had been sold by Bhugwan Lall or any of the other co-sharers,

or had been sold on account of their debts. A list of the lands

in respect of which Sudaburt was declared entitled to a moiety,

and anotlier list of lands purchased after 1846, in respect

of which he was declared to have no title, were annexed

to the judgment. The decision of tlie Judge was affirmed

by the High Court on appeal on the 10th March 1863 (1).

Subsequently to the date of the final decision in Sudaburt’s

suit, various persons who had obtained decrees against the widows

of Bhugwan Lall as his representatives, attached and sold the

remaining moiety of the joint j)roperty in execution of their

decrees. In addition to the claims set up by the auction-pur-

chasers under these sales, certain other persons alleged rights

in respect of the properties in question under usufructuary

mortgages from Mukkun and Bhugwan and under conveyances

from the widows of the latter.

On the 10th April 1865, the present suit was instituted in

the Court of the Principal Sudder Ameen of Sarun by the

appellant Phoolbas Koonwur as mother and guardian of the

minor Hureenath Pershad, against the widows of Bhugwan and

the various persons claiming the property as auction-purchasers,

or otherwise. Sudaburt Pershad and the widow of Ajoodhya

Pershad were joined as co-defendants in the suit. In her

plaint, the plaintiff relied on the decision in Sudaburt’s suit

as establishing against the widows Hureenath’s right to the

remaining moiety of the lands which had been declared to be

(l) The judgment of the High Court in Sudaborfs suit is reported in

2 Hay, p. 315,
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joint family pi’operty. The defence taken by the widows does

not appear on the record. Sudaburt filed a written statement,

in which he admitted the plaintiflf’s title and disclaimed any

interest in the litigation, having already recovered in liis own
suit the moiety of the family property to which he was entitled.

The statements filed by the defendants, the auction-purchasers,

were to the effect that Kasheenath, the father of Hureeuath, had

separated in estate from the other members of the family more

than twelve years before the institution of this suit, which was

consequently barred by limitation
; that the lands which tliey

had purchased were the separate property of Bhugwan, and had

properly been made liable for his debts in suits against his

widows ;
that on tlie lands being seized in execution of the

decrees in these suits, the plaintiff had applied for tlieir

release, and that the present suit not having been brought

within one year from the date when that application was rejected

was out of time under the provisions of s. 246, Act VIII

of 1859. Other pleas of limitation were also taken under

els. 3, 5 and 7 of s. 1, Act XIV of 1859, and under s. 257,

Act VIII of 1859. Those of the defendants who claimed to

hold under mortgages from Mukkun and Bhugwan Lall con-

tended that the suit could not be brought till the mortgage

debts had been paid off. The defendants who claimed under

conveyances from the widows alleged that the latter had sold

in order to discharge Bhugwau’s just debts.

The general effect of the Principal Sudder Ameen’s deci-

sion in the suit was to overrule the various defences set

up and to find that the property in suit was joint family

property to which the plaintiff had established her son’s right.

But in respect of particular portions of the lands claimed, for

reasons expressed in his judgment, he disallowed a part of

the plaintiff’s demand.

From this part of his decision an appeal. No. 170 of 1866,

was presented to the High Court on behalf of the plaintiff, and

numerous appeals were at the same time preferred on behalf of

the defendants. Of these, the appeals Nos. 224, 234, 235, 237,

238, 239, 240, 243, 244 and 245 are brought under considera-

tion in the present appeal.
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The Division Bench of the High Court, before which the

appeals came, conceiving that they involved points of law

on which the authorities were conflicting, referred the following

questions for the consideration of a Full Bench :

—

1. Bliugwan Lall, a member of a Hindu family living

under the Mitakshara law, and having joint family property,

died entitled to an undivided share in such property, and leaving

two widows, him surviving. After the death of Bhugwan Lall,

his widows were sued in their representative capacity in respect

of debts incurred by him in his lifetime on his own account, and

not for the benefit of the joint family, and decrees were obtained

against the widows in that capacity. In execution of one or

more of these decrees, an interest in certain portions of the

ioint family property, to the extent of the share to which Bhug-

wan Lall was entitled in his lifetime, has been sold by auction,

and the purchasers have taken j)OS3ession. Can the nephew of

Bhugwan Lall, who is one of the surviving members of the

joint family, recover from the purchasers possession of the

interests which they have purchased, or any part of them ?

2. Bhugwan Lall, in his lifetime, executed an ordinary

SKuripeshgi mortgage in respect of his undivided share in a

))ortion of the joint family property, in order to raise money on

his own account, and not for the benefit of the family. Can
the nephew of Bhugwan Lall recover from the mortgagee,

without redeeming the same, possession of the mortgaged share,

or any portion of it ?

The first of these questions the Full Bench unanimously

answered in the affimative. The result of their opinions is thus

expressed by the Chief Justice, Sir Barnes Peacock, at the

close of his judgment:— I think, therefore, that this property,

not being the property of the widows, and not being the pro-

perty of the heirs of the deceased, could not be made available

under the decree against the widows ; that if it could be made

available at all for payment of the debts of the deceased, it

must be in a suit against the survivors to charge the share of

the deceased in the joint estate with the payment of the decree,

by suing the survivors for the debt, and asking to have the

deceased's share of tlie estate made available in the hands of
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the survivors to the same extent as that to which it would have

been made available if the deceased had left a son and the

estate had gone to him by inheritance, instead of to the sur-

vivors by survivorship. I think, then, that the question must

be answered in the affirmative
;
that the plaintiff has a right to sue

the purchaser under the decree to recover back the estate,

inasmuch as the property belongs to him, and the title of the

purchaser under the decree against the widows is an invalid

title.”

Upon the second and more difficult question the Chief

Justice, after reviewing the authorities, came to the conclusion

that according to the law of the Mitakshara, as settled by

authority in the Presidency of Bengal, Bhugwan Lall had no

authority, without the consent of his co-sharers, to mortgage

his undivided share in the joint family property in order to

raise money on his own account, and not for the benefit of the

family. He further observed that the facts were not sufficiently

stated to enable the Full Bench to say whether the nephew of

Bhugwan Lall could recover from the mortgagee, without

redeeming the same, ])Ossession of the mortgaged share, or any

portion of it. The other members of the Full Bench concurred

in this opinion.

The appeals, the parties not consenting to have them decided

by the Full Bench, went back to tlie Division Bench, and were

thus dealt with. Markby, J., after going through the facts in

each case, held that Nos. 170, 224, 235, 238, 239,240, 243,

244 and 245 were wholly governed by the answer of the Full

Bench to the first question, inasmuch as in each the title of the

defendant depended entirely on the validity of his purchase at a

sale had in execution of a decree against the widows, and was

consequently defective.

In No. 243 it was alleged by the then appellant that the pro-

perty claimed, Mouza Telpakhoord, was subject to a zuripeshgi

lease, executed by Mukhuu Sahoo, a member of the joint

family who predeceased Bliugwan Lall. Markby, J., how-

ever found that the title of the appellant did not depend on

this alleged zuripeshgi, from which he bad been ousted, but on

a purchase at a sale iu execution of the decree which he had
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obtained against the widows ; and consequently that this case

was not distinguishable from No. 170.

In No. 234, however, the property in question was clearly

subject to a subsisting zuripeshgi lease created by Bhugwau

Lall ; and in this case, therefore, there arose the further

question, whether the plaintiff could recover this parcel of

laud without redeeming the mortgage on it. And the learned

Judge, accepting, apparently against his own judgment, the

principle affirmed by the answer of the Full Bench to the second

question, held that it would entitle him to do so. Markby, J.,

however, proceeded to lay down a principle which governed all

the cases, and which he held justified the dismissal of the plain-

tiff’s suit.

The grounds on which he so held are stated as follows in the

judgment of Markby, J. :

—

“ Tlie defendants have failed to prove their titles, and as the proper-

ties claimed are all portions of the joint family property, and the

plaintiirs title to a four-anna share in the family property is not dis-

puted, the pluintiir claims a decree for possession to that extent.

But it seems to me that the answer given by the Full Bench to the

second of the two questions which we propounded precludes us from

giving any such decree. As I have said, whether or no I concur in the

principles laid down by those answers, I feel bound to apply them to

the cases before us, and so doing, it seems to me impossible to give the

plain tit!' the decree which ho claims, which is a separate decree for

possession for his four-anna share. 1 do not see how it is possible if

tliat decision be correct that such a decree should be executed. And

I think that if the Full Bench decision be right, to attempt to execute

it would be to do the very thing which the Full Bench say cannot be

done, namely, to create a separation otherwise than by a partition.

Had Hureeuath been of age when this suit was brought, the fact

that his brother had beeu joined iu it and had assented to the claim

might have been taken as creating a partition by consent. I do not

say this would be so ; even that might hardly be consistent with the

Full Bench decision, but it is uuuecessary to consider it, because

Hureeuath being a minor, no such arrangement cun be inferred.

There has beeu no enquiry whether a paitition would be for the

benefit of the minor, nor indeed was it ever suggested until the

last moineut that such an infcrcucc was possible* ti'uth
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appears to me to be that tiiis suit has been brought just as

Sudnburt’s suit was brought under the notion that a member of the

Mitaksimra family, like a member of a Bengal family, may act to a

certain extent iudepeudenlly iu reference to liis share. Whether or no

such a uoiion is correct, I think at any rate, it has been not uncommon

to bring such suits as the present one, that is to say, for one member to

sue separately for his share ; but this is obviously inconsistent with

the very strict principles laid down by tlie Full Bench.

I arrived at this conclusion upon an independent consideration of the

answer of the Full Bench to the second question ; and I am confirmed

iu thinking that I have rightly applied that decision by the case ot

Rajaram Tewari v. Lachman Prasad (1), deckled very shortly after

it Tiiore, Peacock, C.J. (who nlso delivered the judgment in

the Full Bench case) says, ‘ the plaintitfs as two only of the members

‘ of a joint family which does not appear to have been separated, and

‘ as two only of the owners of the joint property which does not

* appear to liave been parti tione<l, are not entitled to any dolinito

* share for which they cun sue alone : see Amioviev v. Rama Suhha

^ Aiyan (2). The right of action has been misconceived, and the

‘ proper persons have not been made parties. The suit should

* have been brouglit by all the joint owners to set aside the deed as to

^ the charge created by Oodit as well as to the charge created by Jetun,

‘ and the suit should have been brought by all the members of the

'joint family and not by two of them alone who before partiiion have

' no definite share. If the deed were to be set aside it would be

‘ impossible by the decree to define the share which the plaintiffs are

* entitled to recover.' I cannot distinguish thi.s from the present case.

The plaintiff here also sues separately to recover possession of his

share, and it seems to me just us irapossihlo to define the plaintiff's

share in this case as it was in that. As I have said before it again

comes to this: It would only be possible to execute the decree which

is asked for eitlier by treating this suit ns constituting a partition or

by treating the plaintiff as having at least some independent rights over

Ills share ; but, according to the Full Bench decision, there not having

been a partition according to one of the modes known to the law, this

cannot be done. It seems to me therefore that, applying consistently

the decision of the Full Bench, the plaintiff cannot have the decree

which he asks for."

(1) 4 B. L. B., A. C., IIS, see pp. 130, 13).

(2) 11 Moore’s I. A., 75.
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Markby, J., further held that iu appeals Nos. 238, 240

and 245, the plaintiffs claim was barred by limitation. In

dealing with the first of these three appeals, in all of which

the facts were similar, he said :

—

“ The property to which this appeal relates was sold in execution

of a decree obtained by one Nundlall Bliuggiit whilst the property was

under attachment ; and before sale the plaintiff, throngli his present guard-

ian, filed a claim under s. 246, and that claim was rejected on the 6th

April 1864. This suit was not commenced until more than a year had

elapsed from that date, and it is contended that it is consequently barred

by the concluding words of s. 246. It seems to have been finally

adopted as the view of this Court that a person who considers his pro-

perty has been wrongly seized and sold in execution, has the choice

whether he will make a claim under s. 246, or not. If he makes

no claim, he can bring his suit to recover the property at any time

subject to the general law of limitation ; but if be does make a claim

and bis claim is heard and rejected, then he must bring what is called

his regular suit to establisli his title within the year. In other words,

by making the claim under s. 246, he lays himself open to the

special law of limitation. This view of the law was not contested by

the pleader for the plaintitf, respondent, but he relies on the fact that

the plaintiff, when tiie claim under s. 246 was filed, was, and still

is, a minor. Ho therefore claims tlie benefit of ss. 11 and 12 of

Act XIV of 1859, and contends that, by the operation of those sections,

the minor will have one year after he comes of age, to bring his suit

under s. 246 ; and lie argues that if he may bring the suit after

he comes of age, a fortiori he may bring the suit before he comes of

age, and, therefore, that he is not barred. This argument involves

several contested propositions :—Firsts that ss. 11 and 12 of Act

XIV of 1859 apply to s. 246 of Act VIII of 1859 ; secondly^

that the appellant is under disability within the meaning of those

sections ; thirdly, that the benefit of those sections applies ns well

to the period during which the disability continues as to the period

when the disability has ceased.

With regard to the first proposition, it is to he observed that the

terms of s. 11 and 12 of Act XIV of 1859 are general, and the

change of expression in es. 13 and 14, where somewhat similar

provisions are expressly confined to the periods of limitation prescribed

by the Act itself, is remarkable* On the other hand, as pointed out,

s. 3 provides “ that when by any law now or hereafter^ in force
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a filiorter period of limitfition tlian that prescribed by this Act is
^

especially prescribed for the institution of a particular suit, such

sliorter limitation slmll be applied notwithstanding this Act.” Now,

the words “notwithstanding this Act” might be considered to indicate

the intention of the Legislature to exclude any effect of this Act what-

ever in relaxing any special period of limitation elsewhere provided.

But they might also be meant only to preserve such special rules of

jirnitatiou from being by implication altogether repealed, while all rules

of limitation, both those under the Act aud those exisiing under

any otlier Statutes were to be subject to such general relaxations os are

contained in ss. 11 and 12, or in ss. 9 and 10, for these sections do not,

when properly viewed, give an extended period of litnitation, but

rather modify the operation of the ordinary rules of limitation.

“ On the whole, I think that, looking to the general words of ss. 11

and 12, the intention was to lay down for all cases a rule of greater

precision with regard to disability than that which is stated by s, 14

of Reg. Ill of 1793. It can hardly be contended that this part of

ihe old Regulation is now in force ; and if not, this can only be because

the provisions of ss. 11 and 12 of Act XIV of 1859 have been

substituted for it. But if so, the argument that these sections are con-

fined in their operation to Act XIV itself lulls to the ground, and the

provisions must be held to be perfectly general. So far, tberefoie, I

think the plain tilTs contention is good, aud that tlie rules contained iu

Act XIV, as to disability, are of general application and are not con-

fined to the period of limitation provided for l»y that Act.

“ The next question is whether the plaintiff was under disability

witbiu llie metniing^of s. 11. It is said that he was not, because lie

had a guardian who might have brought the suit. Here again I

think it is desirable to compare tiie language of the section with that of

the previous Regulation. Under the Regulation, by the section already

referred to, the plaintiff, iu order to avoid tlio application of the rule,

would have to show that “ either from minority, or other good and

sufficient cause, he had been precluded from obtaining redress.” Under

Act XIV, a minor would certainly not have to show anything of

the kind, but he would be presumably entitled to the benefit of

these sections. And the words of s. 12 are such as would seem to

make the presumption conclusive, and to preclude all enquiry as to

whether, under the particular circumstances of each case, the infant

was, in fact, disabled. It can hardly be supposed that the Legislature

did not alivert to the fact that an infant may take proceedings through
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his guardian, and, if it had adverted to that fact, it would surely not

have stilted the disability of the infant in such absolute terms and yet

have intended that this disability was to be after all only a modified

one. Of course, also the Legislature must have had before it the

terms of s. 14 of the Regulation of 1793, which seems to have been

framed expressly to meet such cases as the present, and to give to the

minor the benefit of a modified disability only. The change of expres-

sion seems almost expressly to show that under the new law the dis-

ability was to be considered absolute. On this point also, therefore, I

think the plain tiffs contention is right.

^‘But I think his argument fails on the last point. 1 think that on

one point at any rate, the words of s. 11 are clear and express,

namely that whatever benefit the minor is to have is to accrue to him

not during the disability, but when the disability ceases. Indeed,

making the sweeping presumption which I think the Legislature has

done as to the disability of itifunts, it could nut consistently entertain

the notion that any advantage could be taken of its provisions by a

minor during his minority. lu fact the Legislature has thought fit to

lay out of consideration altogether the possibility of an infant bringing

a suit by his guardian, which the framers of the old Regulation had

contemplated. If any consideration ai ising out of guardianship were

to be imported into the construction of these sections, I fear we should

introduce the greatest coufusiou. Nor does it seem to me that the

introductiou of such considerations would be decisive iu favour of the

plaintiff. If we modify the words of s. 11, we must modify the

words of 8. 12 also, and the question whether a minor who has

hud a guardian appointed is to be considered under disability will

piesent itself in a very different shape. But I think that reading the

words of the Act in their ordinary and natural meaniug, the plaintifi

is under disability, but can derive no udvautage from that disability

until he comes of age. . . • The result is, that as against the

defendants who are parties to this appeal, the plaintiff’s suit, in what-

ever way it is disposed of on the other point, ought to be dismissed

with costs iu both Courts on the ground that it was not brought within

the year prescribed by s. 246. Whether or no, the plaintiff will be

ill a better position on his coming of age does not now arise, and 1

express no opinion on it,”

Kemp, J., thought it unnecessary to express any opinion on

the question of limitation discussed by Markby^ J., but agreed

that the plaiutiiTs claim must be rejected iu all the* appeals
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on the ground that as there had been no partition of the joint

family in respect of tlie property sought to be recovered, the

plaintiff could not sue alone for a separate share.

Decrees were accordingly made in favor of the defendants in

all the cases, and from those decrees the plaintiff brought the

present appeal to Her Majesty in Council. The respondents

not appearing, the case was heard ex parte.

Mr. Cowie, Q.C., and Mr. J. D. Belly for the appellant.

—

The view of the Division Bench that the plaintiff could not

maintain this suit alone, is not warranted by the answer of the

Full Bench to the questions referred fur their consideration,

and is erroneous. Siidaburt Pershad, the only other person

interested as a joint member of the family, has already in a

separate suit obtained possession of a half share of the joint

property. The result of Sudaburt’s suit has been to effect a

severance. In that suit it might have been a good answer that

there had been no partition, and that there was another member

of the joint family who ought to be joined as a plaintiff. But

when that suit was decreed, and Sudaburt recovered his half

share, there was in fact a partition. See Mussamut Anundee

Koonwar v. Khedoo Ball (1). Had Sudaburt been joined as a

plaintiff in the present suit, it would have been objected that he

liad already sued, and had his rights awarded. He has no interest,

and disclaims all interest in the present suit, but he has in fact

been made a party to it in the only way the plaintiff could

make him a i)arty, that is, as a defendant. [SiR J. CoLViLB.—

I

see that in the judgment cited by Markby, J., there is a passage

which he has not noticed, in which it is said that “ if the other

members of the joint family refused to join as plaintiffs, they

might have been made defendants in the suit” (2).] That is the

view which we contend is right, and on which we liave acted.

As regards the point of limitation on which appeals Nos. 238,

240 and 245 have been declared to be barred, we submit, that

the rules in ss. 11 and 12, Act XIV of 1859, which give

an extension of the time for suing in cases of disability, will

apply to and modify the provisions of s. 246, Act VIII

(1) 14 Moore’s I. A., 412. (2) See 4 B. L. R., A. 0., 131.
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of 1859, The judgment of the Privy Council in the case of

Mohumtnud "Baliadoor Khan v, The Collector of Bareilly (1)>

in which it was lield that the provisions of Act XIV could not

be imported into Act IX of 1859, relating to forfeiture for

rebellion, rested on the special character of tliat Act as a

criminal law of a highly exceptional nature. [SiR M, Smith.

—

Even if we had applied the provisions of Act XIV in the

case you refer to, the suit would not have been in time.] It is

not to be inferred from that judgment that the provisions of

Act XIV, which is a law of general application regulating

civil procedure, shall not be applicable to another general law

in yari materia. The Calcutta High Court has so applied them

in the case of Huro Soonduree Chowdlirain v. Anvndnath Roy

Chowdkry (2). The view taken by Markby, J., that the

minor is not to have the benefit of his disability till it is

ended, is not in accordance with other decisions of the Calcutta

High Court. See Ram Chunder Roy v. Umbica Dossee (3),

Ram Ghose v. Greedhur Ghose (4), and Suffuroonnissa Deebee

V. Noorul Hossein (5).

In appeal No. 234, the second question referred to the Full

Bench of the High Court is raised. The Division Bench has

held that the answer returned by the Full Bench negatives the

defendant’s title. Since there has been no cross-appeal on

behalf of the defendants from the answer given by the Full

Bench that answer mu^t, for the purposes of the suit, be regarded

as final.

In case No. 237 as there seems room to doubt whether

the property claimed was in fact a part of the joint family pro-

perty, we withdraw our appeal.

Their Lordships took time to consider their judgment,

which was delivered by

Sir J. W. Colvile.—The suit out of which this appeal

has arisen concerns a moiety of the undivided share of one

(1) L. R., 1 Ind. Ap., 167; see at (3) 7 W. R., 161

p. 176 ; S. C., 13 R. L. R., 392. (4) 14 W. R., 429.

(2) 3 W. R., S. (5) 17 W. R., 419.
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Bhugwan Lull Sahoo, in certain immoveable property situate in

Zilla Sarun. Bhugwan Lull Sahoo, who died in 1860, was a

member of a Hindu family, whicli was descended from a common

ancestor named Deepa Sahoo, and which was governed by the

law of the Mitakshara, the general law of the province in whicli

it was domiciled. He died childless, but left two widows*

Moheshee and Parbuttee. They therefore would have been his

general heirs had he been wliolly separate in estate ; and were in

any case entitled to such part of his succession as had been

acquired, or was held by him as separate estate. On the other

hand, if tlie status of tlie family continued at the time of his

death to be that of a joint and undivided Hindu family, his

interest in the joint family property survived to his male copar-

ceners. The only persons who aiuswered that description were

Sudaburt Pershad and the plaintiff Ilurreenath Pershad. They,

in some of the proceedings, are called his nepliews, but according

to the pedigree set out in the appellant’s case, and apparently

proved in the cause, they were Ids first cousins, the sons of two

different uncles.

It must now be taken to have been conclusively determined

that Bhugwan, at the time of his death, though entitled to certain

subsequent acquisitions as separate estate, was, as to all the

properties acquired by the family in the name of any of its

members before the year 1846, joint in estate with Sudaburt

and Hurreenath, and accordingly that his share in those pro-

perties became vested by survivorship in them. This question

was first litigated in a suit brought by Sudaburt in 1861. The

principal defendants to that suit were the widows. The judg-

ment of the Zilla Judge, confirmed on npjieal by the High

Court on the 10th of March 1863(1), made the distinction above

stated between the properties acquired before, and those acquired

subsequently to, 1846, affirming the title of the surviving male

members of tbe joint family to the former. It unfortunately,

however, happened that owing either to the frame of this suit,

or to the manner in which the decree made in it was executed,

the result of this earlier litigation was only to put Sudaburt into
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possession of one moiety of Bhugwan’s share in the joint family

property.

Subsequently the remaining half-share of Bliugvran in portions

of the joint family property appears to have been seized and sold

in execution of various decrees obtained against his widows as

his representatives. And on the 10th of April 1865, the present

suit was instituted by the mother and guardian of Hurreenath in

order to recover possession, and to have his name entered

as proprietor, of his moiety of Bhugwan’s share in the joint

properties, and to cancel and set aside the execution sales

under the decrees against the widows. The defendants to

that suit were the widows, the different purchasers under the

execution sales, and, under the description of Precautionary

defendants,” the widow of another deceased member of the

joint family, as to whom there is now no question, and

Sudaburt Pershad, the plaintiff in the former suit. As such

defendant Sudaburt filed a written statement, in wliich he dis-

claimed all interest in the suit, on the ground that under the

decree in his own suit he had been put in possession of his share

in the property in dispute. The cause was tried between the

plaintiff and the other defendants, and a decree was made by

the Principal Sudder Ameen on the 9th of April 1866, which,

in so far as it related to the particular properties which are the

subject of tlie present appeal, was in favour of the plaintiff'.

Against this decree the parties defendants, who were affected

by it, appealed to the High Court. Their appeals were neces-

sarily separate, inasmuch as the suit was so framed as to

embrace interests, not only dependent on different titles, but

confined to particular portions of the property in dispute. The

High Court decided many of these appeals in favour of the

defendants, upon grounds of which some will be afterwards

considered. This appeal to Her Majesty in Council originally

embraced only eleven of the separate decrees so made. And of

these Mr. Cowie has given up one—ms?., No. 237. Accordingly

their Lordships have now only to deal with the questions

involved iu the ten appeals, numbered respectively 170, 224,

235, 239, 244, 234, 243,238, 240, and 245.

The course of proceeding in the High Court with respect to
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these appeals was as follows. (After detailing the course of

proceedings in the High Court, and the decision in the various

cases as set out, ante^ pp. 230 & 231, his Lordship proceeded) :

—

Their Lordships propose in the first instance to consider

whether the appeals Nos. 238, 240, and 245 have been rightly

disposed of on the ground of limitation. The facts proved are,

that in each of these cases the plaintiff, through his guardian,

preferred a claim to the property, when attached, under the

246th section of Act VIII of 1859; that that claim was rejected;

and that the present suit was not brought within one year from

the date of the order of rejection. This objection would have

been fatal to the suit, had the party preferring the claim been

an adult; and the only question to be determined was whether

the plaintiff, being under the disability of infancy, could claim

the benefit of the 11th section of Act XIV of 1859, which

empowers him or his representative to bring a regular suit within

the same time after the cesser of the disability as would other-

wise have been allowed from the time when the cause of action

accrued. This question, Markby, J., observed, involved several

contested propositions, viz. :

—

1.

That 88, 11 and 12 of Act XIV of 1859 apply to

s. 246 of Act VIII of 1859.
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2. That the plaintiff is under disability within the meaning

of these sections.

3. That the benefit of these sections applies as well io the

period during which the disability continues, as to the period

when the disability has ceased.

Upon the two first propositions, his opinion was in favour of

the plaintiff; upon the third he held that whatever benefit the

minor was to have, was to accrue to him not during the disabi-

lity, but when the disability might cease; and accordingly that

the present suit being brought by him, whilst still a minor,

through his guardian, must fail.

Upon the second of the propositions stated by Markby, J.,^

their Lordships cannot see how, in face of the plain language

of the 12th section, there can be any room for doubt.

Upou the first they also agree with the learned Judge that

33
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sa. 11 and 12 of Act XIV of 1859 do apply to the 246th

section of the Act VIII of 1859.

The two Statutes were passed in the same year, the assent of

tlie Governor General being given to Act VIII on the 22ud of

March, to Act XIV on the 4th of May 1859. The object of

the first was to enact a general Code of Procedure for the

Courts of Civil Judicature not established by Royal Charter.

Tiie object of the second was to establish a general Law of

Limitation in supersession both of the Regulations which had

governed those Courts and of the English Statutes which had

regulated the practice of tlie Courts established by Royal

Charter. Looking to the fifth sub-section of the first section,

and the 3rd and 11th sections of Act XIV of 1859, their

Lordships have no doubt that the intention of the Legislature

was that the period of limitation resulting from the 246th

section of Act VIII should, in the case of a minor, be modified

by the operation of the 11th section of Act XIV; and that

this construction has obtained in the Courts of India appears

from the case of JIt/ro Soondnree Chowdhrain v. Anundnath

Hoy Chotvdfiry (1).

In coming to this conclusion, their Lordships have not failed

to consider the recent decision of this Board in the case of

Mahomed Bahadur Khan v. The Collector of Bareilly (2).

That case, however, they think, is distinguishable from the

present. It arose upon a very special statute, and upon that

ground the judgment rests. Their Lordships there said; It

was argued that the clauses in the general statute. Act XIV,
1859, relating to disabilities, miglit be imported into this Act,

but this cannot properly be done. Act XIV is a Code of

Limitation of general application. Tins Act is of a special

kind, and does not admit of those enactments being annexed to

it. And they proceeded to observe that the application of the

Statute (if it did apply) would not assist the appellants, who

would not even in that case have brought their suit in proper

time.

This being so, the only other point to be considered on this

(1) 3W.R., 8.

(->) 13 B, L. K., 292 ; S. C., L. R., 1 Ind, Ap., 167.
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question of limitation is whether the learned Juclge was riglit

in holding that an infant cannot after the expiration of the year

bring a suit by his guardian whilst the disability of infancy

continues. Their Lordships cannot agree in this construction,

which, it would appear from tlie cases cited by Mr. Bell

—

{Ram^

chunder Roy v. Urnbica Dossee (1), Ram Ghose v, Greedhur

Ghose (2), and Suffuroonissa Rihee v. Noorul Hussein (3)—has

not been accepted or followed by the Courts in India. It is

unreasonable in itself, since it implies that the infant’s claim,

wliich is admittedly not barred, was asserted too soon rather

than too late: and it cannot be the policy of the law to postpone

the trial of claims. Again, to render such a construction

imperative, the phraseology of the 11th section must be altered

by making the words after the disability shall have ceased ”

precede, instead of follow, as they do, the words “ within the

same time.” Their Lordships are therefore of opinion that the

plaintiff’s suit is not open to the objection that, in so far as

it concerns the properties in question in Nos. 238, 240, and 245,

it has not been brought within the proper time.

The next point to be considered is whether the High Court

was right in allowing all the ten appeals, and in dismissing the

plaintiffs suit as to those portions of the joint family estate

which were the subject of them, on the ground that the suit

was wrongly framed.

It is to be observed that the objection taken by the Division

Bench to the frame of the suit, assumes the correctness of the

answer given by the Kull Bench to the second of the questions

referred to it, and is ii^ the nature ot a corollary from the

proposition therein affirmed. Tlie learned Judges of the

Division Bench argue that if it be true that a member ot a

joint and undivided Hindu family cannot alienate his undivided

share in the joint family property without the consent of Win

co-sharers, it follows that he cannot alone sue for his separate

share. And they rely upon a decision in the case of Rujaram

Tewaree v. Lnchmun Pershad (4), in which it was ruled that

two only of the members of a joint and undivided family could

(1) 7W. 11., 161. (3) I7W. R., 419.

(2) 14 W. U., 429. (4) 4 R. L. li., A, C., ll?H.
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not sue to set aside a charge created by one member of

the family, and to recover their particular shares in the pro-

perty charged, but that the suit must be brought by or on

behalf of all the members of the joint family. Their Lord-

ships do not mean in any way to impugn the authority of that

case, or to dispute the general principle affirmed by it. They

do not, however, think that the principle is applicable to the

j)eculiur circumstances of, or ought to govern, the present

case.

In this case Sudaburt, the only other member of this joint

family, has, under the practice which was then allowed to

prevail in the Courts of India, succeeded in recovering, and

has been put into possession, of his share of the joint family

property. He cannot be said to have any beneficial interest in

respect of which he could now sue as plaintiff
; and supposing

him to have an interest, tiie present plaintiff has made liim a

party to this suit in the only way in which a person who is

unwilling or unable to be joined as plaintiff can be brought

before the Court, by joining him as a defendant. In

that character Sudaburt has disclaimed all interest in the sub-

ject-matter of the litigation, alleging that he has already been

put into possession of all to which he is entitled. Again, in

most, if not all, of the appeals the title of the substantial

defendants is founded on execution sales confined to that moiety

of Bhugwan’s share which, on a partition, would now fall to

tlie plaintiff. The objection to the frame of the suit was not

taken by the substantial defendants ; it seems to have originated

with the Judges of the Appellate Court. It is one of form

rather than substance ; for it cannot be said that if it does

not prevail, the defendants (Sudaburt being a party to this

litigation and admitting that he is in possession of his share)

can be harassed by any second suit. On the other hand, if

the objection prevails, the defendants will remain in possession

of property to which, after full trial, they have been found to

have no title ; and the plaintiff will be left to the cliatices of

another suit, in which he may be met by objections well or ill

founded on the lapse of time, or the effect of the decrees under

appeal os res judicata. Their Lordships are of opinion that
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they ought not to allow the objection to prevail against the

substantial justice of the case.

What has been said is sufficient to determine this appeal in

favour of the appellant, so far as it relates to the decrees of

the High Court in the nine appeals numbered respectively

170, 224, 235, 239, 243, 244, 238, 240, and 245.

1876
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There is, however, as has been already stated, a further ques-

tion as to tlie appeal numbered 234, and at the hearing it

occurred to their Lordships, who have unfortunately to deter-

mine this appeal ex parte, that if the respondents had appeared,

they might, without a cros8-ap[)eaI, have contested the correct-

ness of the answers given by the Full Bench to the questions

referred to them—answers which arc not in the form of a

decree, or even of an interlocutory order. To the answer to

the first question their Lordships think no objections could

have been urged successfully. The second question, liow^ever,

involves a ])oint of Hindu law, upon which the authorities are

not altogether consistent ;
nor arc their Lordships satisfied that

the priucijde laid down by the Full Bench would, if correct,

govern this particular case, of which they will now proceed

to examine tlic circumstances somewhat more in detail.

The property to which it relates is thus described in the

schedule to the plaint. The village is sj)eeified as Tulmanpore

Bhada in two kalums (items). The share of the joint family

is stated to be one of ten annas and eight pie. Of this five

annas and four pie are deducted as the share of Sudaburt

Pershad, which reduce.s the share claimed by the plaintiff to

five annas and four jde. The column of remarks contains the

following statement: This mouza was held in zuripeshgi

lease under a zuripeshgi deed executed by Saligram Saboy

and Ramruchea Sahoy. It was sold at an auction on the 18th

of November 1862, and purchased by the defendant Bikrama-

jeet Lall for 3 rupees. The zuripeshgi and lease are fit to

be cancelled.*’

Bikramajeet Lall and another defendant were the appel-

lants in No. 238, which seems to have covered the whole

of the five annas and four pie share of Tulmanpore Bhada

with other portions of the pro[)erty in dispute. From what
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has been stated above it follows that their title, resting us

it does upon a purchase at a sale in execution of a decree

affainst the widows, is defective ; that the right of the

plaintiff to impeacli it is proved, and accordingly their appeal

ought to have been dismissed. This, however, does not deter-

mine tlie rights of the plaintiff’ as against the zuripeshgidars.

He may he entitled either to recover so much of the property

as is covered by the zuripeshgi by setting aside the zuripeshgi

lease, or merely to stand in the shoes of the nominal mortgagor.

But the nature and extent of his right can only be determined

in appeal No. 234.

The appellants on that appeal were the original zuripeshgi-

dars, Saligram Sahoy and Ramruchea Sahoy. Tiie zuripeshgi

deed appears to have covered originally only 5 annas and 4 pie

of the entire 16 annas of Mouza Tulmanpore Bliada. If then

it be true that Sudaburt Pershad has succeeded in recovering

one moiety of this, the subject of tlie dispute on this appeal

is the remaining moiety or a 2-anna and 8-pie share. And
this appears to have been the view of the High Court, for their

decree on this ap])oal is limited to a 2-anna and 8-pie share. If,

on the other hand, Sudaburt has not succeeded in his suit in

setting aside the zuripeshgi as against him, or in otherwise

wresting possession of liis share from the zuripeshgidars, it

follows that the question of the validity of this zuripeshgi

remains to be determined between the latter on the one side,

and him and tlie present plaintiff on the other.

The plaint in this suit alleged no special grounds for setting

aside the zuripeshgi of the 9th December 1859, and indeed

contained no special mention of it. The written statement of

the defendants Saligram and Ramruchea set up that deed, and

insisted on their rights under it. But none of the issues are

specially pointed to the validity of the deed. Nor do the

judgment or the decree of the Principal Sudder Ameen deal

with that question. All that they decide with respect to the

share claimed in Tulmanpore Bhada is that plaintiff be put

in possession thereof iu the manner in which possession has

been given by the decree of the 5th of April 1862 ” (to

Sudaburt).
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This reference to the suit of Sudaburt makes it material to

consider whether there really was any adjudication upon this

question in that suit. The suit, it will be remembered, involved

the right of succession to the whole of the property of which

Bhugwan Lall died possessed as between his widows and the

surviving members of the joint family. The plaint in that suit

contains no specific statement touching the zuripeshgi deed of

the 9th of December 1859, unless it be in the schedule where

in tlie columns of remarks it is said, “ the deed to the extent

of plaiiitift’’8 share ought to be amended.” The judgment of

the Zilla Judge put the share in Tulmanpore Bhada into the

first parcel, which it found to be joint family property. So far

it affirmed the title of Sudaburt and Hurreenath, and negatived

the title of the widows, to whatever interest in it belonged to

Bhugwan Lall at the time of his death. But in answer to the

11th issue it expressly found that the deeds executed by

Mukkun, Bhugwan, or the other partners were valid. The

decree was a general decree for possession over the properties in

the first list. The High Court, on appeal, simply affirmed this

judgment and decree of the Zilla Court. Can it be said that

this judgment and decree import any adjudication touching the

invalidity of the deed of the 9th of December 1859, as against

the surviving members of the joint family, even if the plaintiff

in this suit could claim the benefit of such an adjudication.

The judgment, so far as it goes, is on the face of it the other

way. The terms of the decree may import only that the

plaintiff Sudaburt was, so far as his share was concerned, to be

put into possession of the rights of Bhugwan. If in the

execution of that decree, he has contrived, it may be wrongfully,

to dispossess to the extent of his share the zuripeshgidars, that

circumstance cannot give title to the plaintiff.

Again, what has been found by the High Court with respect

to this appeal? Tlie answer of the Full Bench expressly

stated that the facts were not sufficiently stated to

enable them to say whether the nephew of Bhugwan Lall

could recover from the mortgagee, without redeeming the same,

possession of the mortgaged share or any portion of it. That

statement, taken in connection with the general principle

Koonwuk
r.
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affirmed by them, imports that there was no constat that

the execution by Bhugwan of the deed was without the consent of

his co-sharers, or not for the benefit of the family. Markby, J.,

does not consider this latter question, but simply says As no

objection was made to the reference to the Full Bench, I think

we ought to accept its decision for the purposes of this case, and

to hold that the appellants have failed to establish their title.”

Ill these circumstances there appears to have been no real

trial of the question between the plaintiff and the then appellants

in No. 234 ;
and therefore, assuming the principle enunciated

by the Full Bench in its answer to the second question to be

strictly correct, their Lordships do not feel themselves at liberty

to reverse the decree in favour of the then appellants, and to

make a decree in favour of the plaintiff. This being so, they

abstain from pronouncing any opinion upon the grave question

of Hindu law involved in the answer of the Full Bench to the

second point referred to them, a question which, the appeal

coming on ex parte, could not be fully or properly argued before

them. That question must continue to stand, as it now stands,

upon the authorities, unaffected by the judgment on this

appeal.

Tlieir Lordships have felt some doubt as to the form of the

order which ought to ba made on appeal No. 234. The plain-

tiff has failed to establish his title to recover the land a^rainst

the zuripeshgidars. He might, however, have established

such a title even in this suit, had a proper issue been framed

and determined. On the other hand, he has established his

title to the property, subject to the zuripeshgi. His rights

may be prejudiced by the decree as it staqds. The suit is an

example of the inconvenience of embracing in one suit titles

to various parcels of land, which, although having a common

foundation, are different in many particulars, and are to be

asserted against defendants having no common interest. Their

Lordships have come to the conclusion, that the dismissal of

the present suit against the appellants (in the High Court) in

No. 234 ought to stand, but that the decree of the High Court

on that appeal ought to be varied by adding a declaration, that

it is to be without prejudice to the right of the plaintiff to
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recover the lands in question on satisfaction of the zuripeshgi.

This appeal, so far as it relates to No. 237 (the case given up by
Mr. Cowie) must be dismissed, and the decree made by the

High Court in that case affirmed. In the other nine cases, the

decrees of the High Court must be reversed, and an order

made, dismissing in each case the appeal to the High Court,

with the costs of the appeal in that Court, and affirming the

decree of the Principal Sadder Ameen as to the parcels of

property which are the subjects of those appeals. The above

will be the substance of the order which their Lordships will

humbly recommend Her Majesty to make.

Their Lordships think that there should be no order as to the

costa of this appeal.

Appeal dismissed in No, 237.
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Decree varied in 234.

Appeal allowed in the other cases^

Agents for tlie appellant: Messrs. Lawford and Waterhcuse,

ORIGINAL CIVIL.

Before Sir Richard Garth, Kt,, Chief Justice, and Mr. Justice Pontifcx,

THE DELHI and LONDON^ BANK (PLAiNxirr) i;. WORDIE and

OTHERS (Defendants).

Jurisdiction—Suit for Land— Letters Patent, 1865, cl. 12—Deed of Trust

giving Trustees Power of Sale of Land in the Mofussil—Suit hy Creditor

to have Trusts carried out.

1876
March 29

and
May 2.

M and L were the*joint absolute owners of certain land in the mofussil, M
having a 14*anna share, and L the remaining 2-anna share therein.

During the absence of L in England, M executed, on behalf of himself and L,

a deed of assignment of the whole of the property to trustees, for the benefit of

the creditors of the estate, which was heavily encumbered, on trust to sell the

land and distribute the assets to the creditors. The trustees accepted the trust,

but difficulties afterwards arose in carrying them out. A suit was thereupon

instituted by the plaintifl^ a creditor, on behalf of himself and the other credi-

tors, the plaint in which alleged that the trustees were desirous of being

34
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discharged, and prayed that tlie trusts might be carried into effect
; that the

trustees might be removed ; and that a Receiver might be appointed to carry

out the trusts. To this suit the trustees and Jlf and Z were made defendants.

Z, who was in England, denied any power in M to execute the deed on his

behalf: the trustees and M were personally subject to the jurisdiction. Held

per Fhear, J., in the Court below, that the plaint disclosed a good cause of

“'‘tion, as the Court, if it liad jurisdiction, would have power to make a

‘.'claration binding against Z as to the validity of the deed of trust, to appoint

u Receiver of the estate, and to direct a sale which would be binding on

A] and L; but that tlie suit being one “ for land” within the meaning of clause

12 of the Letters Patent the Court had no jurisdiction to try it.

Held on appeal that the suit, having for its object to compel a sale of the

%vhole of the land, including Vs share the title to which was disputed, was a

“suit for land ” within the meaning of cl. 12 of the Letters Patent, and that the

Court had no jurisdiction to try it.

Appeal from a decision of Pliear, J., dated 2nd February

1876.

The suit was brought to carry out tlie trusts of a certain deed

which had been executed for Hie benefit of the creditors of

W. E. Morrell and II. N. Lightfoot, and which related to

certain immoveable property situated outside the local limits of

the jurisdiction of the High Court. The plaintiff Bank repre-

sented the creditors interested in the deed, and the orijjinal

defendants were T. II. Wordio and T. Longmuir, the trustees,

who were both resident in Calcutta.

The jilaiut stated that Morrell and Lightfoot were co-partners

in the property to which the trust deed related, the former

having a 14-anna share, and the latter a 2-aiina share in the

property ; that the property was, prior to the execution of the

trust deed, heavily encumbered, the plaintiff Bank being

creditors of Morrell and Lightfoot and mortgagees of certain

portions of the property; that on the 14th of May 1875,

Morrell on his own behalf, and as attorney for Lightfoot who

was then absent in England, executed a deed by which all their

property, subject to the encumbrauces, was assigned to the

defendants upon certain trusts, among which was one to tlie

effect that the trustees should call in and collect such part of

the estate as consisted of money, and sell and convert into

money the lauded property, and should, out of the assets, so far
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as they were sufficient for tlie purpose, discharge the liabilities

of the debtors
; that the defendants accepted the trusts of the

deed and appointed Morrell to manage the property ; but subse-

quently, by reasou of certain complications wliich arose in

carrying out the trusts, the defendants became desirous that

they siiould be relieved from carrying them out, and that a

Receiver should be appointed to collect and distribute the assets.

The plaint prayed that the trusts of the deed might be carried

into effect, that the defendants might be removed and relieved

from further carrying out the trusts, and tliat a Receiver might

be af)pointed to carryout the trusts of the deed.

Tlie defendants Wordie and Longmuir filed a written state-

ment, in which they stated that they \vere desirous of relirnpiish-

ing the trusts, hut were willing to carry them out under the

direction of the Court. On the case coming on for settlement of

issues, Phear, J., ordered on the application of Morrell to be

made a party to the suit, that Morrell and Light foot should he

made defendants in the suit, and a[>pointed the Receiver of the

Court to take possession of the property and carry out the

trusts of the deed.

The defendant Morrell submitted {inter alia) that as the

estates referred to in the deed were situated beyond the local

limits of the Court, the Court had no jurisdiction to entertain

the suit. The defendant Lightfoot, who resided in England, filed

a written statement, in which he denied that Morrell had any

authority to execute tlie deed of assignment on his behalf and

submitted that he was not bound thereby, but that the deed was

void and inoperative as against him.

The only issues material to this report were first " whether the

plaint discloses any cause of action,” aud second ‘‘ whether the

Court has jurisdiction in the matter of the suit, the immoveable

property menlioned iu the plaint being admittedly out of the

jurisdiction, when the defendant Ligiitfoot denies the execution

of the deed of assignment comprising such estate, and is not

personally subject to the jurisdiction.”
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Phear, J.—The first issue, wliich I am called upon to decide,

is in these words, whether the plaint discloses any sufficient
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1876 cause of action and I feel no dIflSculty in answering it in the

Thb DEi.Hr affirmative. This Court as a Court, of Equity, with the powers

of the Court of Chancery, will, at the instance of a cestui-que

WoBDiE. trust, when necessary, compel an inactive trustee to do his duty,

or facilitate a trustee’s doing his duty by making declarations

of fact or law, which shall bind parties properly brought before

the Court for that purpose, or by acting directly upon parties

before it who have control and power over the subject of the

trust, and making them perform any obligations with respect

to it which they may be under towards the trustee or to the

cestuUque trust, and so on.

Now, in the present suit, the case made in the plaint is

shortly as follows :

—

In the events which have happened, the defendant Morrell has

become sole and absolute owner of several specified grants of

land in the districts of Backergunge and Jessore, subject to the

charge thereon of certain small legacies, and the defendant

Lightfoot is a partner with him iu these grants and in the

management and profits thereof to the extent of a two-anna

sliare under a certain deed of partnership. Previous to and in

July 1873, three large parcels of this property, which may be

conveniently designated by the letters A, B, and C, respec-

tively, and which constituted all the property that was of any

considerable value, were so heavily encumbered, that the net

income derivable from them was insufficient to keep down the

interest on the debt. Afterwards these three parcels of the

property were still further encumbered by two additional mort-

gages for sums of money amounting in the aggregate to

Rs. 44,000. The total of the encumbrances on these three

j)arcels was thus brought up to the sum of Rs. 5,73,000, the

plaintiff Bank out of this sum being creditor for Rs. 28,000 on

the security of a fifth mortgage on parcel A, a fourth mortgage

on parcel B, and a third mortgage on parcel C, and being

besides unsecured creditor for Rs. 3,329 on a bill of exchange.

In this state of things on the 14th May 1875, the defendant

Lightfoot being then absent from India, the defendant Morrell,

not only acting for himself, but also professing to act for Light-

foot under a power-of-attorney enabling him so to do, executed
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in Calcutta a deed^ hj which he assigned a// the abovementioned

property, subject to the encumbrances just spoken of, and also

all other property whatever of himself and Lightfoot, to the

defendants Wordie and Longmuir on trust, among other things,

to collect and call in all such part of the property assigned as

should consist of money, and to sell and convert into money all

the rest of the property, and out of the money so to be realized

to pay the creditors of Morrell and Lightfoot in full, or ratably

so far as the money would go. The defendants Wordie and

Longmuir took upon themselves the trusts of the deed, and

appointed Morrell their agent to manage the property until

sale, and to collect arrears of rent, &c., under their directions.

In pursuance of this arrangement, the defendant Morrell who

up to the date of the execution of the deed of trust, and during

the absence of Lightfoot from this country had been in sole

possession and management of the immoveable property assigned,

took over charge of the same from himself as owner to himself

as the trustee’s agent. But he found or made difficulty in the

matter of collecting the rents, and mofussil creditors having

instituted suits in the local Courts against Morrell and Light-

foot procured attachments before judgment to be placed on that

property, or considerable portions of it. The defendant Light-

foot, also, upon learning of the transaction, repudiated Morrell’s

act on his behalf, and giving notice of his repudiation to the

trustees, forbade them to deal in any way with his share of the

property assigned to them in trust. Under these circumstances,

the defendants Wordie and Longmuir are unwilling to proceed

further in the matter of the deed of the 14th May 1875, and

are desirous of being discharged from the trusts thereof, though,

in their written statement, they express themselves ready to

effect a sale of the property, provided the directions and assist-

ance of this Court for that purpose can be obtained.

The plaintiff Bank is one of the creditors, in whose favor the

deed of trust purports to have been made, and it seems to me

plain that, if the substance of the case set up in the plaint is

established, it would be accordant with the principles which

govern the action of this Court, that it should afford him a

remedy for the inactivity and weakness of the trustees by
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The
AMD Lonooir

Bank
9.

Wordie,



[VOL. I.

1076

I

Hank
r.

the INDIAN LAW REPORTS.

making a declaration as to the validity of the deed of trust,

which would be binding, on Lightfoot as a party who has

appeared before the Court in this suit and by appointing a

Receiver of the rents and profits of the immoveable property,

which is the subject of the trust, and further by directing a

sale of the property which would be binding on Morrell and

Lightfoot, and would therefore pass a title, which they could

not dispute. The plaintiff has therefore shown a right to seek

the intervention of this Court, in other words a good cause of

action.

The second issue questions the jurisdiction of this Court to

entertain this suit on a somewhat complex ground, and I think

it will be convenient at first to separate one of the ingredients

(»f the issue from the rest, and to consider whether or not the

suit is in its nature a suit for land within the meaning of

the twelfth clause of the Letters Patent.

Now, the cause of action in this suit, as we have just seen,

does not, at any rate in any material degree, proceed from the

trustees. The plaintiff wants to have a sale of the property

effected, and for that purpose to have the obstacles, which

arise from the conduct of Morrell and Lightfoot, and otherwise

than from the trustees, removed by the Court. So far as the

substance of this suit is concerned, tlie plaintifi’’8 case is the

same as if the trustees were out of the way, and Morrell aud

Lightfoot had bound themselves by covenant on sufficient con-

sideration to sell the property and to divide the proceeds,

according to the terms of the deed ot 14th May 1875, among

their creditors, of whom the plaintiff is one. The like trans-

action with tlie plaintiff as the sole creditor would manifestly

be of the nature of a mortgage, aud a suit by the plaintiff* on

the footing of it to obtain a realization of the charge by sale

would be a suit for land within cl. 12 of the Letters Patent.

It follows, I think, that the present suit also is a suit for land.

Or to put it in another way, if the object of the suit had been to

procure or sanction an immediate transfer of the land from the

defendants Morrell and Lightfoot to the plaintiff, there could

have been no question on the point. That the actual object is to

procure the transfer of the land to a third person, who is to be
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Bubsequentlj ascertained by auotioD'Sale, and of the benefit of

the consideration-money to the plaintiff' and others, does not I T" * !•'''•«

i

tliink essentially alter the matter.

In this view, the second issue must be answered adversely to ^

the plaintiffs, and the suit must be dismissed.

The plaintiff Bank appealed from this decision, on the ground

that the Judge was wrong in holding that tlie suit was a suit

for land within cl. 12 of the Letters Patent, and that he conse-

quently had no jurisdiction to try it.

The Advoente-Generaly offg. (Mr. Paul) and Mr. Evans for

the appellant.

Mr. Branson for the respondents Wordie and Longmuir.

Mr, Woodroffe and Mr. Macrae for the respondent Light foot,

Mr. Macrae and Mr. Maegregor for the respondent Morrell.

The Advocate- General ,—The Court has power to grant the

relief prayed for in this suit : it is not a suit for land within the

meaning of the Letters Patent. From the frame of tlie suit, the

relief prayed for may be given, either by directing the trustee

defendants to carry out the trusts of the deed, or by discharging

the trustees and appointing a Receiver to carry them out. Neither

of these orders would be beyond the jurisdiction of the Court.

The Supreme Court had the power of dealing in the same

way with land out of its jurisdiction as the Court of Chancery

has ;
and the High Court, on its Original Side has, by s. 9 of

24 and 25 Viet., c. 104, the same power in this respect as the

Supreme Court, except so far as it has been altered by cl. 12

of the Letters Patent. If not excluded by the words of that

clause this suit will lie. It is submitted that suit for land ”

means suit for possession of land.” Suits in wliich a Court

of Equity makes orders in personam^ though the subject-matter

of the suit is out of the jurisdiction are not considered suits for

land—Penn v. Lord Baltimore (1). So an order for carrying

(l) 1 Ves. Sen., 444 ; S. C., 2 White and Tudors Eq. Cas,, 4th Ed., 923.
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1S76 out the trusts of the deed in this suit would not be a suit for

C. J.—Kefers to Abbott v. Abbott (I), where it

Bajik was held that an order directing a Receiver to sell land out of the

WoBoxB. jurisdiction was not ultra vir€sJ\ The latest case is Juggodumba

Dosseev.PuddomoneyDossee (2). All these cases show that merely

because a declaration is made with respect to land in a suit^ that

does not make it a suit for land—there are suits in which such

declarations may be made which are not suits for land. As
to the cases here this Court has held it has power to declare a

trust in respect of lands in the mofussil .—Bagram v. Moses (3).

Suits for foreclosure and redemption are not suits for land^

though there have been decisions the other way. See Bibee

Jaun V. Meerza Mahomed Hadee (4) and S, M. Lalmoney Dossee

V. Juddonath Shaw (5). The latest English decision however
holds that such suits are not suits for land—Paget v. Ede (6).

And where there is no prayer for possession^ as if the mortgagee
is in possession, a suit for foreclosure is not a suit for land

—

Blaquiere v. Ramdhone Doss (7). The decisions of the Courts
here as to such suits must not be considered conclusive.

[Garth, C. J.—Have there been any cases here in which the
Court has decreed specific performance of contracts relating to

laud ?1 Yes, in Rcimdhone Shaw v. S, M, Nobumoney Dossee (8),
such a suit was entertained where the parties were resident
in the jurisdiction. [Pontifex, J.—Refers to Carteret v.

Petty (9), where a partition of lands out of the jurisdiction of the
Court of Chancery was refused.] A decree for an account
however was given in that case, see also Houlditch v. Donegal (10)
and Seton on Decrees, p. 1038. It is submitted then that the Court
has power to order the trustees to carry out the trusts of the deed.
But the plaintiff contends further that the Court has power to
remove the trustees and appoint a manager to carry out the trusts.

The words of the Charter do not deprive’ the Court of jurisdic-
tion it had previous to the Charter, nor has such jurisdiction

(1) L. R,, 6 P. C., 220.

(2) 15 B. L. R., 318.

(3) 1 Hyde, 284.

(4) 1 I, J., N. S,, 40.

(3)

2d^ 319.

(6) L. R., 18 Eq., 118.

(7) Bourke, 319.

(8) Id, 218.

(9) 2 Swanst., 323 note.

(10) 8 Bligb., 301.
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been otherwise taken away. The Supreme Court had power
to make such orders where the land was out of the jurisdiction

—

Doe A. Bnmpton v. Petumher MuUick (1), Doe, d. Muddoosudnn
Doss V. Mohenderlall Khan (2), Doe d. Phuttoo Sick Jamadetr v.

Subhessur Sein (.3), and Tarramoney Dossee v. Kistnogovind

Sein (4), [Garth, C.J.—I have some doubt at present whether

a suit for land ” means more than a suit for possession of land,

and whether it includes suits relating to or concerning land.

Here however you ask for possession, I can understand a

Receiver being appointed to receive rents where another

person is in possession : but here you want the Receiver put

in possession.^ It is not a question of getting an order for

possession; the trustees might be discharged conditionally

on their putting the Receiver in possession. The plaintiff

does not want the trustees removed at all, unless they are

desirous of being discharged.

As to the defendant Lightfoot being out of the jurisdiction,

that does not prevent the suit from proceeding. See per

Peacock, C.J., in Sterling v. Cochrane (5). On the ground

of convenience the arguments in favor of the suit being tried

in this Court are unanswerable. A Mofussil Court could not

carry out the trusts, or give the plaintiff the relief he prays for.

Mr. Evans on the same side referred to several cases m which

the Court had made orders with respect to land out of the

jurisdiction

—

Macrae v. Macneill, decided by Macpherson, J., on

14th May 1873. It was attempted in that case to dis-

tinguish it from Tfagram v. Moses (6), inasmuch as in the

latter case the defendant was personally subject to the juris-

diction, whereas in Macrae v. Mncneill he was not.

Macpherson, J., there dealt with the question of the title

to the land, but refused to give possession. Macdonald v.

Scott, 15th September 1873, decided by Macpherson J., iu

which a right was decided as to a share of a Tea Garden in

Assam, and a case of the same name before Pontifex, J«

(4) 2 Morley’s Digest, 61.

(5) 1 B. L. R., O. C., 125—127.

^6) 1 Hyde, 284.
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(1) 1 Bignell, 24.

(2) 2 Boul., 40.

(3) Id., 151.
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1W6 ' pPoNTlPKX, J.—There the point was not taken.] No, but land

Thr Dklhi out of the juriediction was dealt with

—

In re the Tagore eetate,

where the old trustees were removed, and the Official Trustee

iiiBiK. was appointed trustee of lands at Rungpore. The Bombay

High Court has held that a suit for the rent of lands in one

district may be brought in another district where the defendant

resides, although the plaintiff’s title to the lands may incidentally

come into question

—

Chintamau Narayan v. Madhavrav

Venkatesh (!)•

Mr. Macrae for the respondents Morrell and Lightfoot.

—

The cases cited by Mr. Evans are distinguishable in that the

primary object of those suits was not for land. They come

within the principle of the case of Penn v. Lord Baltimore (2),

which we do not dispute. The person suing here is identical

with the trustees: the plaint is verified by one of the defendants.

Longmuir, the agent of the plaintiff Bank, is suing himself as

one of the trustees. The trusts the plaintiff seeks to have

carried out in this suit are such as are calculated to give the

trustees in an indirect way beneficial possession of the land

:

that is the real scope and intention of the trust deed.

[PoNTiFKX, J.—Cannot we make a declaration of trust ?] Not

at any rate until the deed has been proved to be valid against

Lightfoot: that is one of the questions raised by him. The
whole case must be taken as stated in the pleadings. As in a

recent case

—

The East Indian Railway Company v. The Bengal

Coal Company (3)—the plaint may, on the face of it, show juris-

diction ; but, when the defence is disclosed, it may appear to be a

suit for land. [Qarth, C.J.—Suppose it were proved that Light-

foot is bound by the deed, would not the Court have jurisdiction

to give what is asked for ?] No, not to carry out the trusts of

the deed ; because to carry them out would be dealing with land

in a way which is prohibited by the words of cl. 12 of the Letters

Patent, t. e., entertaining a suit for land out of the jurisdiction.

[Oabth, C.j.

—

If Lightfoot is bound his interest is in the trus-

tees, and the Court might make an order that the trustees should

(1) 6 Bom, H. C., A. C., 29. (2) 1 Ves. Sen., 444,

(3) I, L. B., 1 Cal., 95.
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carry out the trusts of the deed.] IfLightfoot were not a party

to the suit, it would be a different suit : as it is, the real object is

to obtain a declaration that a portion of the land is not Light-

foot’s, but belongs to the trustees, on the allegation that Light-

foot transferred it to them.

The words of cl. 12 suit for land ” are, no doubt, vague,

but a long course of decisions has interpreted them as mean-

ing more than “ suit for possession of land.” There is no need to

go back to see what the jurisdiction of the Supreme Court was, as

it brings us to the same question as to whether it is a suit for

land. The latest case is The East Indian Hailway Company v.

The Bengal Coal Company (1), the object of which was to

settle disputed boundaries. [Garth, C. J.—That was clearly

a suit for land. Is a suit for trespass to land a suit for land ?

It is so in England, for it is often brought admittedly to try

title to land. The Advocate-General.— Hajmohun Bose v. The

East Indian Railway Company (2) decided that a suit for

trespass to laud was not a suit for laud.] That was the case

of a nuisance, not of trespass to land. In In re Leslie (3),

it was held that a suit on a mortgage for a decree for

the amount due on it, or in default of payment for sale of

land, was a suit for land ; and see the cases referred to by

Markby, J. in that case at page 177. In Denonath Sreemony

V. Hogg (4), it was held that the Court could not deal with

land in the mofussil, even though it was in the possession of the

Court Receiver. Juggodumha Dossee v. Puddomoney Dossee (5)

was decided on the ground that the deed gave none of the

parties any beneficial interest in the land : besides there all

the parties were personally subject to the jurisdiction. Bagram

V. Moses (6) decided that the Court had jurisdiction to declare

that a party held land subject to a trust. We don’t wish to ques-

tion that. But more than that is wanted in this case. In

Ramdhone Shaw v. Nobumoney Dossee (7) the contract was-

made within the jurisdiction. Sterling v. Cochrane (8) on the facta-

(1) I. L. R., 1 Cal,

(2) 10 B. L. R., 241.

(3) 9B. L. R., 171.

(4) 1 Ujde, 141.

(5) U B. L. R., 318.

(6) 1 Hyde, 284.

(7) Bourke, 218.

(8) 1 B. L. R., O. C., 125.
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1876 does not uphold the position it was cited to support. Whenever

Thk Dklui the main object of the suit is the possession of land, the suit
4moLoni>om r , , r.,. . .1 1- . .

is a suit for land. That was not the object in Abbott v.

Abbott {\)y and therefore the Court held it had jurisdiction

to make an order as to the land. The main object of this suit

is to take land from Lightfoot and Morrell, and vest it in the

trustees. It is submitted it must be held to be a suit for

land.

Mr. Branson rose to address the Court for the trustees,

but on the objection of Mr. Woodroffe that he ought not to be

beard at this stage, the plaintiff bank and the trustees being

in the same interest, the Court refused to hear him.

Mr. Evans in reply pointed out that there was no identity

between the phiintifi' Bank, and Longmuir as a trustee. The

Bank was a creditor, but nothing was due to Longmuir. The

other side say they don’t desire to question the decision in

Bagram v. Moses (2). Now here the trustees are in absolute

possession of at any rate fourteen-sixteenths of this property and

of the other two-sixteenths as partnership assets. Cannot the

Court make a declaration of trust, wliich can be carried out ?

[Gahih, C. J.—But they have not possession of the two-six-

teenths if Morrell had no power to transfer it to them.] Morrell

transferred it to them for bis partner. If the Court has juris-

diction, is that jurisdiction to be ousted because a third person

comes in and claims a portion ? If our allegation that Light-

foot joined in transferring his interest gives the Court’s juris-

diction, traversing that allegation does not take away the

jurisdiction, but the issue should be tried whether or not he did

transfer his interest. [Garth, C. J.—It appears to me that as

to the two-sixteenths it is a suit for laud, and even as to the rest,

I have great doubt whether it is not. What do you say as to

Lightfoot’s share?] It is vested iu the trustees as a part of the

partnership assets, the assignment of which might give Light-

foot a right to dissolve, or perhaps create a dissolution. If

there is some portion of the laud in the possession of the trustees.

U) L. R.,6r.C., 220. (2) 1 Hyde, 28^
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as to which the suit is not a suit for land, then it is submitted the

Court has jurisdiction, although the title to another portion arises

incidentally—Chintaman Norayan v. Madhavrav Venhatesh (1).

[PoNTiPEX, J .—I am by no means certain that as to the fourteen-

sixteenths it is not a suit for land.] The trustees have accepted

the trust, the assignor admits that they are trustees, and that

he has assigned to them, and they are admittedly in posses-

sion of that portion. That is the case of Bagram v. Moses (2)

an admitted trust by persons in the jurisdiction. Can the Court

then not make a personal order on the trustees? [Pontipex,

J.—In the case oiJuggodumba Dossee v. Puddomoney Dossee{Z)^

express care was taken in the decision to make it plain that

there was not in any of the parties any beneficial interest in

the land.] In that case, there was a claim to manage the land

against parties who were in possession. Management of land

implies practically possession of land. The order made in that

case was one which made a change in the management or

possession of land, and was therefore one affecting laud. If

cl. 12 is to paralyse the Court's action in every case in

which there happens to be a piece of laud out of the jurisdic-

tion, great inconvenience will arise : for there is no other

Court which could try such suits or whicli can give us the relief

we ask for in this. The mere existence of a trust is a sufficient

cause of action to enable the cestui^-que trust to ask a Court

of equity to administer it. On the decisions of this Court,

it is clear the Court has power to deal with a suit, even

though a question of title to laud out of tl)e jurisdiction

should arise incidentally. Here there is a good trust as to a

large portion of the property. The principle of Bagram v.

Moses (2) is the proper one to apply to such a case as this.

Car. adv, vult.

The judgment of the Court was delivered by

Gabth, C.J.—In this case, we think that the judgment of the

Court below should be affirmed, upon the ground that the Court

had no jurisdiction to entertain the suit.

(I) 6 Bom. H. C., A. C., 29. (2) 1 Hyde, 284.

(3) 15 B. L. R., 318.
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1876 The plaintiffs were, at the commencement of the year 1875,

Thk DittHi creditors of the defendants Morrell and Lightfoot to a very large

Bakk amount. Morrell and Lightfoot were the owners at that time of

Wouoiit. certain land in the districts of Backergunge and Jessore, Morrell

being entitled to a 14-anDa share, and Lightfoot to a 2-anna share,

in those lands. Morrell and Lightfoot were indebted, at that time,

to several creditors, and the defendant Lightfoot, had left this

country, and given Morrell certain powers-of-attorney to act

for him during his absence. In this state of things, on the 14th

of May 1875, Morrell, acting not only for himself, but professing

to act for Lightfoot also, under the powers-of-attorney, executed

in Calcutta a deed by which he conveyed the said lands (amongst

other property) to the defendants Wordie and Longmuir, in

trust, to call in such part of the property as consisted of money,

and to sell and convert into money all the rest of the property,

including the said lands ; and, out of the money so to be realized,

to pay the creditors of Morrell and Lightfoot, either in full, or

ratably, as far as the money would go.

The defendants Wordie and Longmuir took upon themselves

the trusts of the deed, and appointed Morrell their agent, to

manage the property until the sale under their direction.

The trustees, however, found considerable difficulty in carry-

ing out the trusts ; and the defendant Lightfoot, upon hearing

of ' the deed, repudiated the transaction altogether, and denied,

and still denies, Morrell’s authority to deal thus with his

share of the property under the powers-of-attorney. Upon
this, Wordie and Longmuir were unwilling to proceed any

further in the execution of the trusts, and were desirous of

being discharged from their responsibilities under the trust deed ;

whereupon the plaintiffs, as creditors largely interested under

that deed, instituted this suit, praying that the trusts of the

deed might be carried into effect, that the trustees might be

relieved from the execution of the trusts, and that a Receiver or

Manager might be appointed to carry out the trusts under the

order of this Court.

To this suit an objection has been raised, on behalf of the

defendants Morrell and Lightfoot, that the Court has no power

to entertain such a suit, inasmuch as it is a suit for land ^
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within the meaning of the 12th clause of the Charter^ the land

being situated in the mofussil.

The plaintiffs contend that this is not so ; that the lands^

which are sought to be affected, are only a portion of certain

partnership properties belonging to Morrell and Lightfoot ; and

that the object of the suit is merely to enforce the carrying out

of a trust created by Morrell for the joint benefit of Lightfoot

and himself, and in order to effect a beneficial arrangement with

their joint creditors.

In support of this view, several authorities have been cited

on behalf of the appellants, all founded more or leas u{)on the

principle laid down by Lord Hardwicke in Penn v. Lord

Baltimore (1) and in the notes upon that case, that Courts of

Equity will exercise their powers in personam^ in the case of

trustees and others resident within their jurisdiction, t6 oblige

such persons to perform trusts, to carry out contracts, and to

obey the rules of equity, even where the subject-matter of the

trust, or contract, or equity, may be laud situate out of their

jurisdiction ; see Bagram v. Closes (2), and Paget v. Ede (3),

But those cases are all more or less distinguishable from the

present, which depends not so much upon the jurisdiction gene-

rally exercised by Courts of Equity, as upon whether this suit

is brought substantially for land ;
” that is, for the purpose of

acquiring title to, or control over, land, within the meaning of a

particular clause in the Charter ; and we think, having regard

to what is the real object of the suit, and to what are the rights

and contentions of the respective parties, it is impossible to say

that this is not substantially a suit for laud.

The express purpose of the suit is to compel the sale of the

whole of the land conveyed by the trust deed, including Light-

foot’s share. But then Lightfoot objects that his share is not

subject to the trust at all, because Morrell had no power, or

authority, to deal with it
;
and, therefore, one of the main points

which the plaintiffs seek to establish, and which they ask the

Court to decide, is the title of the trustees to Lightfoot’s share.

Surely, in that respect the suit is, strictly speaking, one ‘‘for land.*^

(1)2 White and Tudor’s Eq. Cas., 4th (2) 1 Hyde, 284.

Ed., 923. (3) L. R., 18 Eq., 118.
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But then the plaintiffs say that is not the sole, or primary,

object of the suit ; and that, as regards MorrelPs share in the

property, which is by far the largest portion of it, there is no

question as to the trustees’ title. But it was repeatedly, during

the argument, put to the learned Counsel for the plaintiffs, and

distinctly admitted by them, that it would be impossible for the

Court to deal effectually with the case, unless Lightfoot’s share

were included, as well as Morrell’s.

That being so, and the suit being confessedly instituted for the

purpose of dealing with the lands in their entirety, and these

lands being by far the larger portion of the partnership assets,

we are of opinion that this is in substance a suit for laud within

the meaning of the clause in question, and that the judgment of

the Court below was perfectly correct.

The appeal will therefore be dismissed with costs on scale

No. 2.

Appeal dismissed.

Attorney for the appellants : Mr. Adhin,

Attorneys for the respondents: Mr. Knowles^ Mr. Upton^

and Messrs. Dignam aud Rohvisoji,

Before Sir Richard Garth, KU, Chief Justice, and Mr. Justice Pontifex,

COHEN AND ANOTHKE (Plaintipfs) V CASSIM NANA (Defendant).

Damages, Measure of-^Action for Breach of Contract— Collateral Contract,

The defendant entered into a contract with the plaintiffs to purchase from

them a quantity of gunny bags, of which the defendant was to take delivery at

certain stated times. On failure by the defendant to take delivery, the

plaintifis brought a suit for breach of the contract, estimating the damages at

the difference between the contract price and the market prices on the days

when the defendant ought to have taken delivery. It was proved that the

plaintiffs never had the goods in their possession, but that they could have

obtained them under a contract they had with a third person, and it was found

that the plaintiffs were ready and willing to deliver them at the time contracted

for. The Lower Court held that the measure of damages was the difrerence

between the contract price of the bags, and the amount which it cost the

plaintiffs under their collateral contract to procure and deliver them.
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Heldy reversing - the decision of the Court below, that the proper measure
of damages was the difieretice between the contract price and the market prices

at the dates of failure by the defendant to take delivery.

Appeal from a decision of Phear, J., dated the 19th July 1875.

The suit was brought to recover Rs. 3,900 as damages for

breach of contract in not taking delivery of certain gunny bags.

. On the 5th June 1874, the defendant entered into a contract

with the plaintiffs to purchase from them 3,60,000 Borneo
gunny bags, at Rs. 29 per hundred bags; 30,000 to be delivered

each month from January to December 1875, half the quantity

to be given and taken by the 15th, and half by the end of

each month : each instalment to be paid for on delivery.

The defendant failing to take delivery of the bags, which
ought, according to the contract, to have been taken on
28th February, 15th March, and 31st March respectively, the

plaintiffs brought this suit, estimating their damages at the differ-

ence between the contract price and the market prices on the

days on which the defendant ought to have taken delivery.

The defence was, that the plaintiffs were not ready and willing

to deliver the gunny bags according to the contract, and that

the plaintiffs had not sustained the damages alleged. From the

evidence it appeared that the plaintiffs were, in June 1874, under

contract with tlie Barnagore Jute factory, to take a certain

quantity of bags from them monthly ; and it was from this sup-

ply that the plaintiffs proposed to deliver bags to the defendant

in accordance with their contract. Evidence was given also of the

market price of gunny bags of the kind contracted for as having

been at the end of February 1875 from Rs. 20 to Ra 21 per

100; at the middle of March, Rs. 20; and at the end of March,

Rs. 19.

The decision of Phear, J., was as follows :

—

Phear, J.—I have already expressed the opinion that the

plaintiffs had the means of performing the contract according to

its terms, had they been asked to do so by the defendant, and

that the defendant committed a breach of the contract by not

asking for and taking delivery of the number of bags which are

tile subject of suit at the times mentioned in the plaint.

36
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1876 The defendant is, therefore, bound to pay to the plaintiffs by

CoHKK ^ay of damages such an amount of money as will place them

CA881M Nana, pecuniarily in the same position as they would have been in had

the contract been duly carried out in the particulars complained

of. And it is plain that if the plaintiffs, at the times mentioned,

had the bags in their hands ready to deliver, and with the full

right to sell to whom they chose, they could, on the defendant

making default, have sold the bags in the market, and flierefore

the bags being left on their hands as a consequence of the

defendant’s breach, must be taken to be worth to them the market

price of the day, and the damages which would give them the

same benefit as the contract would be the difference between the

market price and the contract price. In delivering the judg-

ment of the Court of Exchequer Chamber in Barrow v. Arnaud (1)

Lord Chief Justice Tindal said : Where a contract to deliver

goods at a certain price is broken, the proper measure of damages

in general is the difference between the contract price and the

market price of such goods at the time when the contract is

broken, because the purchaser having the money in hand may

go into the market and buy. So if a contract to accept and

])ay for goods is broken, the same rule may be properly applied,

for the seller may take his goods into the market and obtain the

current price for them.” But this measure of damages is

obviously only applicable to suits of the present kind, i.e.,

siuts where the vendor is plaintiff, when the effect of the

defendant’s default is to leave the subject of the contract at

the plaintifPs disposal and possessed of a maket value. In other

cases the principle whioh led to it must be directly applied.

See Cort v. Amhergate Railway Company (2).

In the present case, the plaintiffs never at any time had bags

in their possession or at their disposal as owners independently

of the defendant ; tl)eir means of performing their contract was

furnished by a, so to speak, collateral contract, which they could

call upon the Barnagore Company to carry out, provided the

defendant paid cash on delivery ; for Mr. Landale said he would

have sent down to Calcutta the required number of gunny bags

on condition only of the shipping order being left in his hands until

(1) S Q. B., 605. (2) 20 L. J., Q. B., 460.
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payment. And the failure of the defendant to ask for and take

delivery of the specified number of bags did not leave these bags

at the plaiutifis’ disposal and bearing a market value^ but only ren-

dered the plaintiffs less able than before to complete their own

contract with the Barnagore Company.

We must therefore enquire, what would have been the pecu-

niary position of the plaintiffs in the matter of the bags at the

specific times if the defendant had remained true to the con-

tract. They would, I suppose, have put into their pocket as

profit the difference between tlie contract price of the bags

and the amount of money which it cost them under their con-

tract with the Barnagore Company to procure and deliver the

bags. In the events which have happened, I understand from

the evidence that the plaintiffs have been obliged to pay to the

Barnagore Company compensation for not having been able to

carry out their general contract with the Company. So much

of this compensation, if any, as can be traced directly to the

defendant’s default, is, as matters stand, actual loss occasioned

thereby, but as to what it amouius to I have no meaus what-

ever of forming an estimate.

In the arojument which I have had tlie advantage of

he^ng since I threw out the above view at the termination

pf the trial, Mr. Jackson for the plaintiffs cited some well-

known cases to establish, as he contended, that it is a rule of Jaw

in all suits for breach of contract of sale by either party that

the damages should be measured by the difference between the

market price and the contract price at time of breach, unless

the defendant proved this measure to be erroneous. But all of

these were cases in which either the purchaser sued the vendor

for non-delivery, or the vendor having the goods in his hands

ready to deliver and a market to sell in, sued the purchaser for

non-acceptance, and in each of these classes the difference

between the market price and the contract price undoubtedly

represents, as has been already remarked, the amount of money

required to put the plaintiff iu the same position as he would

have been in if the contract had not been broken.

In particular Mr. Jackson relied upon Hoper v. Johnson (1),

(1) L. R., 8 C. r., 167.
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Cawim Naka.

but tliat was a suit by a purchaser of goods against a vendor for

breach of contract before the day named for delivery, and the

only question was, what was the date to wliich the damages were

to be referred. Mr. Justice Brett puts the peculiarity of the case

thus fp. 180): “ The general rule as to damages for the breach

of a contract is, that the plaintiff is to be compensated for the

difference of his position from what it would have been if the con-

tract had been performed. In the ordinary case of a poftract to

deliver marketable goods on a given day, the measure of damages

v^ould be the difference between the contract price and the market

price on that day. Now, although the plaintiff* may treat the

refusal of the defendant to accept or to deliver the goods before

the day for performance as a breach, it by no means follows that

the damages are to be the difference between the contract price

and the market price on the day of the breach.” And the

Court held that the damages were to be estimated as of the

day appointed for delivery, not as of the day of breach. I do

not find anything in the case which can serve as a guide in

the present.

Mr. Jackson also urged, that it must be taken that the

plaintiffs, whatever their contract with the Barnagore Company,

could at any rate have supplied themselves with the means of

carrying out their contract with the defendant by purchasing

in the bazaar at the price of the day, and that if they had done

BO, their profit which they have lost, by reason of the defendant’s

default, would have been the difference between that market

price and the defendant’s contract price.

But this seems to me fallacious. It appeared on the evidence

before the Court that the plaintiffs had not the means of pur-

chasing the requisite number of gunny bags in the bazaar

;

and had it not been for their coutract with the Barnagore

Company, and the evidence of Mr. Landale as to the peculiar

terms on which he would have furnished them for delivery

to defendant, 1 could not possibly have found that the plaintiffs

were ready to deliver so as to entitle them to claim damages

from the defendant for non-acceptance. The plaintiffs’ readi-

ness and ability to deliver is inseparable from their contract

with the Baimagore Company, which in itself has not been
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performed. Without some knowledge therefore of the terms we
of this coutract^ it is impossible to estimate what the position

of the plaintiffs would have been, if the defendant had not Cabsim

committed the breach for which he is sued. Had the Barna-

gore contract been performed, and the plaintiffs so got their

bags in hand, of course the case would have been different,

and the market price measure would have been applicable.

Mr. Jackson then asks me to assume that the plaintiffs

could get their bags from the Barnagore Company at the time

when delivery on their part was needed at the market price

of that date, but there is no evidence whatev^er to warrant

this assumption. On the contrary, I suppose it certain that

they could not have got them there at any otlier price than

that at which they contracted to take them, and although this

price is not disclosed, it is more than probable that it was higher

iihan the market prices at the times of the defendant’s breach.

Lastly, Mr. Jackson appealed to Sedgwick on Damages, 4th ed.,

ge 320 : Where, however, the plaintiff' has not the goods that

agrees to sell, but makes a side contract with another party to

•nish them, he will only be allowed to recover the difference

tween the original contract price and the market price at the

I of the offer with interest.”

Unfortunately, the authorities referred to in this passage are

accessible to us ; but I imagine if they could be examined

:hey would be found to deal with cases in which the side

contract had been executed, and the vendor plaintiff either had

at his disposal the goods which he sued the defendant for not

taking, or at any rate that as against the defendant it could

be taken that he was ready and willing to deliver in the ordi-

nary sense. And probably, judging from the phraseology of the

text, the decisions merely ruled as against the plaintiff tliat the

market price was the lower limit of the measure of damages,

even though the side contract price had been lower still, and

BO the plaintiffs actual loss of profit greater than the measure.

In the circumstances of the present case, it appears to me

that the market price at the times appointed in the contract

for delivery bears no relation, and affords no clue, to the amount

of damage or loss which the plaintiffs have in fact sustained
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1876 by reason of the defendant’s default, and there is nothing in

the decided cases to give it the arbitrary value for this purpose,
2^ *

CA8SIM Nana, which Mr. Jackson contends for.

And when I endeavour to ascertain from the evidence what

the plaintiffs’ loss really was, I find no materials in the evidence

for forming an opinion. I have not the slightest means of

judging what it would have cost them to procure and deliver

the bags to the defendant had the latter been ready to take

and pay for them at the times appointed therefor
;
and conse-

quently I cannot arrive at any definite estimate of the amount

of profit which they would have derived from a proper per-

formance of the contract by the defendant and which they have

lost by his default, neither can I tell how much or what

amount of the money out of pocket which they have paid by

way of compensation to the Bariiagore Company for their own

shortcomings is directly attributable to the defendant’s failure

to carry out this present contract. At the same time I am.;
*• >

satisfied that the plaintiffs have sustained some loss, whatever^

it may be, under both heads ; and I think, on a view of all the| ^

facts of the case, that I cannot be wrong in awarding ih^trj i
>

Rs. 500 in respect of it, though I admit that my ground^ ^

for taking this round sum in preference to any other are of .

the most general kind. In cases such in character as the pre-. -

sent evidently is, there is special need for care that no damages
\

be given which cannot be placed upon a sound basis.

Decree for damages Rs. 500, and costs No. 2.

From this decision, the plaintiffs appealed, on the ground that

the damages ought to have been estimated at the difierenco

between the contract price of the goods and the market prices

at the time when delivery ought to have been taken.

Mr. Jackson (Mr. Woodroffe with him) for the appellants.

Mr. Macrae for the respondent.

Mr. Jackson contended that the usual principle as to estimat-

ing the damages was to be applied in the present case : that

principle applied not only when the party complaining of the
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breach has the goods in his possession^ or at his disposal, but 1876

also to cases where he could have procured them. Here the Cohkw

plaintiffs could have obtained the bags by reason of the contract Cassim

with the Barnagore Cornj)any : it is found in the Court below

that they were ready and willing to deliver them. There was

evidence of the market rate at the date of the failure of the

defendant to take delivery, and the measure of damages should

be the difference between the market price at that time and the

contract price—this would be tlie amount sued for. The learned

Counsel referred to Roper v. Johnson (1 ), Sedgwick on Damages,

4th ed. p. 320, § 283, and tlie cases there cited, and Act IX of

1872, s. 73, Explanation (A).

Mr. Macrae for the respondent.—The plaintiffs to entitle

them to recover must show actual loss: here they have not

suffered any : damages awarded them would be actual profit,

without tbeir having undergone any corresponding risk. Apart

from the contract with the Barnagore Company, the plaintiffs

could not have procured bags like those contracted for in the

market on the days they ought to have been delivered.

If so their proper course was on breach by the defendant to

go into the market and sell the bags : they did not do this,

because they had not then got the bags, and therefore could

not have been ready to deliver them. Roper v. Johuson (1)

was a case different from the present: that was an action by

the purchaser against the vendor for non-delivery ; in a

case like the present by a vendor against a purchaser for

non-acceptance, the plaintiff still has the goods, assuming his

readiness to perform liis contract, and might afterwards sell

them at a profit. [Pontifex, J.—If your contentiou is right,

the plaintiff, in every case of breach of contract, would have

to show, not only his ability to perform his contract, but also

have to prove every contract he had entered into to enable

him to carry out the contract he is suing upon.] No, I do not

contend that
;
but the plaintiffs must show they have sustained

some loss by the breach of the contract. S. 73 of Act IX
of 1872 makes provision for compensation for loss sustained

(1) L. R., 8. C. P., 167.
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18T6 by the plaintiff by breach of a contract; here they have suffered

CottEH no loss. The market price of Borneo gunny bags is no proof

Naea. of the price of bags of the size contracted for, inasmuch as

no Company sells only one kind of bag : it is submitted there

is no reliable evidence of the market price.

Mr. Jackaon in reply.—There is evidence of the market

price of bags of this quality that means of the kind

contracted for.” The plaintiffs are entitled to the amount by

which the contract price exceeds that which they could have

obtained when the defendant failed to take delivery. See s. 73,

Act IX of 1872, Explanation (c). The case of Cort v. Ambergate

Railway Company (1), referred to by Phear, J., is, it is submit-

ted, in the plaintiffs’ favor ; see yer Campbell, C.J., at page 144.

On breach of a contract for sale of goods, the purchaser is not

bound to buy o^her goods, nor is the vendor bound to sell at

once in the market.

Cur, adv, vulU

The judgment of the Court was delivered by

Garth, C.J. (after shortly stating the contract, his Lord-

ship continued) ;—There is no doubt in this case as to the plain-

tiffs’ right to recover ; and the only question is as to the amount

to which they are entitled.

It is admitted that the defendant refused to accept the bags,

which were to have been delivered on the 28th February, and

on the 15th and Slat March 1875 ; and it was found as a fact by

the learned Judge in the Court below, and we entirely agree

with him in so finding, that the plaintiffs were ready and

willing to deliver the bags on these above dates.

It was proved, on the part of the plaintiffs, that these gunny

bags were marketable articles in Calcutta; and Mr. Alexander

Landale, who is a broker, stated that the greater portion of

the gunny bag business passed through his hands, and that,

in the month of February 1875, the price of Borneo gunny
bags was from Rs. 20 to Rs. 21 per 100 ; at the middle of

March, Rs, 20 ; and at the end of March, Rs. 19 per 100,

(1) 20 L. J., Q. B., 400; 8. C., 17 Q, B., 127.



VOL. L] CALCUTTA SERIES.

This witness does not appear to have been cross-examined^

and no evidence was offered by the defendant to contradict or

or qualify his statement.

Here then we have a contract, by which the plaintiffs

agreed to supply the defendant with certain marketable goods

at specified periods, and a breach of that contract by the defend-

ant in not accepting the goods, which the plaintiffs were pre-

pared to deliver at three of those periods. What then is the

measure of damages to which the plaintiffs are entitled ?

According to the ordinary and well-established rule, they

would, under such circumstances, be entitled to recover the

difference between the contract price of the goods and the

market price at the time of the breach : see the judgment of

the Exchequer Chamber in Barrow v. Arnaud (1). But the

learned Judge iu the Court below has considered that, in this

particular case, the ordinary rule did not apply, and for this

reason : The plaintiffs, although prepared to deliver the goods

in accordance with the contract, never had them in their actual

possession, nor could they have procured them in the general

market. Their only means of obtaining them was under a

contract wliich they had entered into with the Barnagore Com-
pany, upon the terms (amongst others) that they should pay

for them in cash, which cash they looked to obtain on each

delivery from the defendant. Mr. D. G. Landale, the Manager

of the Company, stated in evidence, that he was quite ready to

supply the bags upon either receiving cash or holding the

shipping documents as security. These circumstances appear to

have led the learned Ju<ige to the conclusion that in this case

the ordinary rule for assessing the damages did not apply ; and

that the proper course was to endeavour to ascertain the extent

of the plaintiffs’ actual loss having regard to the terms of his

contract with the Barnagore Company. He then proceeds to

say in his judgment that he finds no materials in the evidence

which enable him to form an opinion of the plaintiffs’ actual

loss ; and in the result he awards them Rs. 500, avowing at

the same time that he arrives at that sum upon no particular

principle or estimate.

273

im
Cohen

v.

Cassim Nana,

(1) 8 Q. B., 605.
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1876 We cannot think that this is a correct or legal mode of

assessing the amount of damages ;
and we are unable to dis-

Cabsim Nana, cover any good reason why the terms of the plaintiffs’ contract

with the Bariiagore Company should affect the question of

damages, or why the ordinary rule of assessment should uot

be adopted in this case. It was undoubtedly quite right to

enquire into the arrangement between the plaintiffs and the

Barnagore Company in order to ascertain whether the plaintiffs

were ready and willing to deliver the bags on the days speci-

fied ; but that question having been decided in the plaintiffs’

favor, it is difficult to see how the terms of that arrangement

could possibly affect the question of damages as between the

parties to this suit. As long as the plaintiffs were prepared to

deliver the goods, it appears to us immaterial how and where

they obtained them, or at what price. Wliether they cost the

plaintiffs much or little, they were entitled to receive from

the defendant the contract price, and in the event of the

defendant’s non-acceptance, they had a right to charge him with

the difference between that price and the market price at the

time of the breach. In contracts for the supply of large

quantities of marketable goods, more especially when the

goods are to be delivered from time to time over a long period,

it rarely happens that the seller has the goods in his actual

possession. In contracts by a mine owner for the supply of coals,

or by manufacturers for the supply of marketable manufactured

articles, or by timber merchants for the supply of timber for

large undertakings, the subject of sale has generally to be

worked, or manufactured, or obtained, as the contract pro-

vides; and yet in all such cases, the seller, in the event of the

buyer’s non-acceptance at the time mentioned in the contract,

has a right to recover damages from him, ascertained accord-

ing to the ordinary rule. If in each of such cases the Court

was bound to enquire what it cost the mine owner to get the

coals, or the manufacturer to make the articles,—or the

merchant to buy the timber, the enquiry would not only be

endless, but it would be introducing a novel, and we consider

an incorrect, principle of ascertaining the extent of plaintiffs’

loss.
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In the case of Cort v. The Ambergate Railway Company (1),

which appears to have been somewhat relied upon in the Court Cohkw

below, it will be found that the goods, which were the subject Cassim Naka.

of sale, were not marketable articles, nor was it suggested in

the course of the argument that they were so* The contract

there was for the supply of several thousand tons of railway

chairs, which, from their very nature, would not be bought and

sold in any general market, and, consequently, the ordinary

rule affecting marketable articles would not apply to such a

contract.

In this view, we are of opinion that the ordinary rule does

apply, and we therefore award the j)laintijFs the sum of

Rs. 3,900, claimed in the plaint, which is a somewhat smaller

sum than the evidence would warrant.

The appeal is decreed with costs on scale No. 2.

Appeal allowed.

Attorneys for the appellants : Messrs. Chauntrcll, Knowles,

and Roberts,

Attorney for the respondent : Mr. GoodalL

APPELLATE CIVIL.

Before Mr. Justice L. S. Jackson and Mr. Justice McJ^onell.

UURUYMOllUN SHAHA (Defendant) r. SHONATUN^ 1870

SllAIIA (Plaintiff).* March 2.

Hindu Law—Inheritance—Slridhan

.

With respect to property given to a woman after licr marriage by her

husband's father’s sister’s son, the brother, mother, and father arc preferable

heirs to the husband.

Suit by a Hindu, to recover certain immoveable property as

heir to his deceased wife. The plaintiff alleged that the pro-

* Special Appeal, No. 1501 of 1875, against a decree of the Subordinate

Judge of Zilla Dacca, dated the 30th of April 1875, reversing a deerpe of

the Sudder Munsif of that district, dated the 22nd of August 1874.

(1) 20 L. J., Q. B., 460; S. C., 17 Q. B., 127.
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1876 * perty in dispute had been given to his wife after her marriage

Hurrtoohun by the defendant, who was the plaintiff’s father’s sister’s son.

Amongst other grounds of defence, the defendant, in his written

SuAHA. statement, contended, that the plaintiff* could not inherit or claim

his wife’s stridhan, inasmuch as her mother, father and brother

were all living.

The Munaif did not go into this question, but dismissed the

suit upon other grounds. On appeal the Subordinate Judge

reversed the Munsifs decision as regards the grounds on which

it rested. As regards the plaintifTs right to maintain the suit

as the right heir under the Hindu law to the property claimed,

he said :— The plaintiff’s right of inheritance is questioned,

and thus I have to decide, first, whether plaintiff has such right

of property as to have a right of action against the defendant.

According to Hindu law, the property, under the denomination

of aiiuadheya, gift subsequently given by her kindred, means

anything given to her by her father or mother or by her

brother, and the heir to such property is the brother in

preference to her husband, vide Shamachurn’s Vyavastha,

sec. 463, first edition (1). But to property not given by her

father or kindred, the husband first succeeds ; sec. 466 (2).

In the present case, the gift was not by the father, or kindred

of the donee, and the husband therefore is the heir. Upon
these grounds, 1 find the plaintiff has a right of action.”

From the above decision, the defendant now appealed.

Baboo Mohinee Mohun Roy (Baboo Lall Mohun Dass with

him) contended, that, on the death of the plaintiff’s wife, her

brother, and not the plaintiff, was entitled to succeed to her

stridhan, and that this suit was consequently not maintainable.

He cited the Dayabhaga, Chap, iv, §§ 10 and 16, and the

Vyavastha Darpana, 2nd edition, vyavastha 470, cl. 3, and

the first column of the table of succession to a childless married

woman’s stridhan given at p. 733.

Hviaoo Hurry Mohun Chuckerhutty for the respondent.— § 10,

Chap, iv, sec. 3 of the Dayabhaga is one of several para-

(1) Vyavastha 470 in the 2nd edit. (2) Vyavastha 473 in the 2ud edit.
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graphs^ viz., §§ 4 to 28, in which the order of succession to the

separate property of a childless woman is discussed, and the

result of the discussion is summed up by Jimuta Yahana in

§ 29, where, in support of his conclusion, he quotes the text

of Gatyayana That wliich has been given to her dy her

kindred goes, on failure of kindred, to her husband,” there*

by clearly indicating the scope of the previous discussion.

[Jackson, J.—It is expressly stated in § 10 that ^‘wealth,

received by a woman, after her marriage, from the family of

her husband, goes to her brothers, not to her husband.”] In

his summary of the Chapter Srikrishna says of property not

received at the wedding, and not given by the father, that, in

the absence of the persons 8j)ecified by him, the order is the

same with that of property received at Brahma nuptials,”

the husband comes first. In the present case, it is not contended

that any of the persons there specified are in existence, and

the plaintiff is accordingly the preferable heir. The other

authorities are clearer than the Dayabhaga, see the Daya-

tattwa, Chap, x, §§ 10 and 26, and the Dayakrama Sangralia,

Chap, ii, sec. 4, §§ 10 and 11. Sec. 5 shows that the only

exception to the general rule now recognised is with regard to

gifts subsequent by the father, see also Macn, Pr. 11. L.,

pp. 38—40. But assuming that the brother is the preferable

heir to property received after the marriage from the family of

the husband, it is submitted that the defendant, the donor in

this case, is not a member of the plaintiff’s family ; see Duya-

bhaga Chap, iv., sec. 1, § 3.

Baboo Mohinee Mohun Roy in reply contended, that the

defendant was a sapiuda of the plaintiff, and must therefore

be deemed a member of his family, and he referred to the judg-

ment of Mitter, J., iu Judoonath Sircar v. Bussunt Coomar

Roy Chowdry ( 1 ), as showing that the plaintiff was not the pre-

ferable heir to the property in dispute.

The judgment of the Court was delivered by

Jackson, J.—The question which we have been called upon

(1) 11 B. L. R., 286, at p. 290.

9,

SONATITW
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1876 to consider in this special appeal is whether the plaintiff has any
HuRRYMOHuif right to maintain the present suit as the right heir, under the

Hindu law, to the proi)erty which is claimed in this suit. That
SOMATUW

. ,
- -i-f/.t

SuAUA. property was given to the deceased wire of the plaintiff after

their marriage and during the continuance of the marriage state

by the husband’s father’s sister’s son. It is admitted that this

property was the stridhan of the deceased wife, and that the

plaintiff claims it as being preferable heir to such property on

her decease. This was a matter objected to by the defendant

in his written statement. The Munsi.. dismissed the suit upon

other grounds, but did not go into this question. On appeal

before the Subordinate Judge, he reversed the decision of the

Munsif as regards the grounds on which it rested, and, having

then to decide this question, he disposed of it in this wise.

(The learned Judge read the portion of the Subordinate

Judge’s judgment set out above, and continued) :

—

There is some obscurity in the language of this judgment,

but, setting that aside, I must observe that it is not satisfactory

to find a Subordinate Judge, himself a Hindu and sitting in a

Court of appeal, disposing of a question of this kind merely on

the autliority of a text book, however valuable, such as Baboo
Shamachurii Sircar’s Vyavastha Darpana. That is a book of

which I am far from underrating the excellence, but after all

it is merely a collection of various authorities upon the main

points of Hindu law, and any Judge, who has to decide a question

of tills description, ought undoubtedly to refer to those authorities

themselves, although, in the decision of it, he is of course not

precluded from considering and using such a valuable com-
mentary as that of Baboo Shamachurn Sircar. I think we
are bound to decide the case entirely upon the authority of the

Dayabhaga, and if we can satisfy ourselves as to the meaning
of the author of the Dayabhaga on this question, it will be

unnecessary to go to any inferior authority. But we have the

express authority of Jimuta Vahana himself. In Chap, iv,

sec. iii, the question of succession to the separate property

of a childless woman is fully discussed, and we find that the
author, alter propounding the text of Yajnyavalkya in the
second verse of that section, goes on, aud in the fourth verse,
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says :— It is not right to interpret the text as signifying that

any property of whatever amount which belongs to a woman

married by any of tliose ceremonies termed Brahma, &c.,

whether received by her before or after her nuptials, devolves

wholly on her husband by her demise he goes on to give

reasons for that, and then we find it stated in the 10th verse

of the same chapter and the same section
;

But wealth

received by a woman after her marriage, from the family of

her father, of her mother, or of her husband, goes to her

brothers (not to her husband), as Yajnyavalkya declares, that

which has been given to her by her kindred, as well as her fee

or gratuity, and anything best wed after marriage, her kinsmen

take, if she die without issue and after the brother there is

no doubt, that, where the husband does not first take, the mother

and the father come in between. The husband, therefore, in

such a case would not be the heir, if the text applies, until after

brother, mother, and father. The question is whether the text

applies to this case. It seems to me that it very clearly does.

The property in dispute is undoubtedly wealth received by a

woman after her marriage, and it was received , not from the

family of her father, or of her mother, but from the family of

her husband. That the expression family of her husband,”

includes the degree of kindred in which the donor of this pro-

perty stood to the deceased woman I have no doubt. The

question was raised before us to-day whether such a relation

could be properly called sapinda. It is not necessary that we

should decide that point, but we think that the family of the

husband ” is a term wide enough to include this kind of relation,

and it appears to us that, if the Subordinate Judge^ in deciding

this appeal, had looked carefully to the very author to whom
he does refer, he would have found ample authority so far as

the book itself goes for not coming to the conclusion that he

arrives at. He appears to have referred to text 473, which is

at page 722 of the second edition of the book ; but if he had

referred to the preceding texts, 470 and 471, he would have

found what we now decide set out very fully, and moreover in

the table of succession set out at page 733 we find that the

order of succession to property given by the parents before

187G
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1876 marriage or bestowed after is, first the brother, second

Huhrymohuw the mother, third the father, and fourth the husband. Pages

V- 712 and 720 are here referred to us, showing what was meant

Shaha. by the words bestowed after marriage,” and the explanation is

^ given under the third branch of vyavastha 470, which says

Wealth received by a woman after her marriage, from the

family of her father or mother or of her husband, goes to her

brothers.” A great deal has been sought to be made of the

language of the Dayakrama Sangraha and Dayatattwa upon

this point, but it seems to us that the contention so raised is

based entirely upon the very concise language used in some

places by the authors of those two books who, when they mean

to designate a particular class of persons, use the person who

heads the class to designate the whole. We are reminded by

Baboo Mohinee Mohun Roy, who argued this case for the

appellant, of the careful explanation given of this very

matter by my late colleague, Dwarkanath Mitter, J., in the

very able judgment which he delivered in the case of Judoo

nath Sircar v. Bussunt Coomar Roy Chowdry (1), a judg-

ment to which I was a party, and in which I at the time entirely

concurred. For these reasons we think that in this case the

plaintiff is not the next heir, and therefore the Subordinate

Judge has come to an erroneous decision on the point of Hindu

law involved, and that his judgment must be set aside, and the

plaintiff’s suit dismissed with costs.

I nm bound to say that, as far as we have been able to judge,

it seems to us that it is a suit which in every way deserves to

be dismissed on the merits. I should observe that the conten-

tion that the donor of this property is not a member of the

husband’s family involves the contention that he was a stranger,

and this is contrary to the admitted fact that the property was

stridhan.

(1) 11 B. L. R., 286.

Appeal allowed*
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APPELLATE CRIMINAL.

before Mr. Justice Maepherson and Mr. Justice Morris.

THE QUEEN u. GOIUN TEWARI and anotehr. 1876

Criminal Procedure Code (Act AT, 187*2 s. 272— Arrest pending Appeal,

In an appeal under s, 272 of Act X of 187*2, tlie illgli Court lias power to

order the accused to be airested pending the appeal.

In this case, the accused Gobiu Tewari and Jodoo Lull had

been tried on a charge of murder by the Sessions Judge of

Bhaugulpore, and released : and against this acquittal, the Govern-

ment appealed. On the admission of the appeal, the Legal

Remembrancer applied for the re-arrest of the accused.

[Macpherson, J.—Why should not the prisoners be re-

arrested under s. 92 of the Criminal Procedure Code?] (1).

The Legal Remembrancer (Mr. IL Rell) submitted that the

Court had power to order the arrest of the accused persons.

It was true that s. 272 did not expressly give the Court this

power, but it was a power which was impliedly vested 'n the

Court, Where a Court had jurisdiction over an offence, it liad

of necessity power to bring the persons accused of the offence

before it

—

Bane v. Methuen (2).

The admission of the aiipeal revived the charge against the

accused ;
and it was absurd to treat persons accused of murder as

mere respondents in an appeal. Before the appeal was heard, the

accused ought to be in the custody of the law. If the accused

were treated as respondents, and merely served with notice ot

the appeal, it would be open to them after the appeal had been

heard, and a capital sentence had perhaps been passed upon

them, to plead that they had never been served with notice of the

appeal. In such a case what would the Court do. There was no

(1) See Queen v. Gholam Ismail^ I, L. K., 1 All., 1.

(2) 2 Bing., 63.

38
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provision in the law for rehearing an appeal. Under s. 297, when

the Court ordered that an accused person who had been

improperly discharged be tried, it was not disputed that the

Court could order the re-arrest of the accused person though

there was no express provision on the point in the section : and

in the same way he submitted that the Court had equal authority

to direct the re-arrest of the accused on the admission of an

appeal under s. 272.

r, J.—Let the Magistrate be directed to re-arrest

Gobin Tewari and Jodoo Lall, and keep them in custody till

the hearing of the appeal.

Application granted.

Before Mr. Justice Macpherson, Mr. Justice Markhy^ and Mr. Justice Morris.

In the Matter op tub Petition op MOHESH MISTREE and another.^

Criminal Procedure Code (Act X of 1872 ss. 294, 295, 290, aiid 297

—

Order

of Discharge under s, 215

—

Revival of Proceedings.

An order of a District Magistrate, directing the revival of certain cijiminal

proceedings against the petitioners who had been discharged under s. 215 of

the Criminal Procedure Code by a Subordinate Magistrate after evidence had

been gone into, quashed as illegal and ultra vires.

As the case was one of improper discharge and came before the Magistrate

under s. 295 of the Criminal Procedure Code, the proper and only course for

him was to report it for orders to the High Court, which, if of opinion that

that the accused were improperly discharged, might, under s. 297, have directed

a retrial.

The case of Sidya bin Satya dilTered from.

Application to set aside an order of the Magistrate of

Alipore for the revival of certain criminal proceedings against

the petitioners, discharged by the Cantonment Magistrate of

Barrackpore under s. 215 of the Code of Criminal Procedure.

The facts of the case material to this report are as follow :

—

In July 1875, one Gopal Malla charged the petitioners with

Criminal Motion, No, 53 of 1876, against the order of the District Magis-

trate of the 24-Pergunnas, dated the 10th February 1876.
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causing hurt to him, in the Court of the Cantonment Magistrate

of Barrackpore, then presided over by Colonel Elderton, who ^In

beard the evidence for the prosecution and called upon the

petitioners for their defence. Before the disposal of the case,

however, he was relieved in his ofHce by Captain Hopkinson,

who refused to decide the case on the evidence taken before his

predecessor, and heard the case de novo. Captain Hopkinson,

who was a Magistrate of the first class, did not believe the

evidence tendered on behalf of the prosecution, and discharged

the petitioners.

The complainant thereupon applied to the Magistrate of the

district, praying for a revival of the case, on the ground that all

his witnesses were not examined by Captain Hopkinson. The

District Magistrate, upon such ex parte statement, on the 10th

of February 1876, ordered the revival of the case, holding that,

as the case was one triable under Chapter XVII of the Cri-

minal Procedure Code, the order for the discharge of the accused

persons should not have been passed without hearing all the

witnesses for the ju’osecution.” The Magistrate also added that

he had no doubt that the High Court would quash the order of

discharge if the case came before them; but he did not think

it necessai'y to make any reference, inasmuch as a discharge

under s. 215 was not equivalent to an acquittal, and did not bar

a fresh enquiry into the same facts. He accordingly directed

the Joint Magistrate to proceed afresh with the case against

the petitioners under Chapter XVII of the Criminal Procedure

Code.

The petitioners applied to the High Court, on the 1st of

March 1876, to have the above order quashed as illegal and

made without jurisdiction, and, upon such application, a rule

was issued by Maepherson and Morris, JJ., on the prosecutor,

to show cause why the order of the 10th of February should

not be set aside, and the records were sent for under s. 294 of

the Criminal Procedure Code. There being some doubt on the

point raised before the High Court, owing to the case of Sidya

bin Satya, decided by the Bombay High Court, and referred

to in the notes to s. 215 in the 5th edition of Prinsep's Criminal

Procedure Code, the rule came on for hearing on the 28th of
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March before three Judges, viz., Macpherson, Markby, and

Morris, JJ.

Baboo Brojonauth Mitter for the petitioners.

No one appeared for the Crown.

The judgment of the Court was delivered by

Macpherson, J.—It seems to us to be clear that this

case came before the Magistrate of the 24-Pergunna8 under

8. 295 of the Criminal Procedure Code, and that it was in the

first instance dealt with by the Magistrate under that section.

That being so, his proper and only course was to proceed under

s. 296, to report the case for orders to the High Court, which

(under s. 297) might have ordered the accused persona to be

tried, if of opinion that they had been improperly discharged.

A case (re Sidi/a bin Sati/a) quoted by Mr. Prinsep in his

latest edition of the Criminal Procedure Code, as having been

decided by the Bombay High Court, has been referred to as

showing that the Magistrate was right in the course he adopted.

But that case is not reported in the regular reports of the

Bombay High Court : nor have we been able to find any report

of it. Tlie full facts with which the Bombay Court had to

deal are not before us, and we are unable to say how far the

Court may really have gone. The note we have of this decision

is therefore of little value ; and, taking it as it stands, we are

not prepared to agree with it as regards cases coming before the

Magistrate under s. 295.

Dealing with the matter under ss. 294 and 297, we think

there is material error in the Magistrate’s proceeding, and that

his order, directing the Joint Magistrate to entertain the fresh

complaint now made and all the subsequent proceedings, ought

to be quashed.

Whatever may have led to the various delays which have

occurred in the prosecution of this case since the 21st of July

1875, there is no doubt that every great and unfortunate delays

have taken place. It is, as a rule, most unfair and undesirable
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in every way to order an accused person to be tried over and
over again for the same offence, unless under very peculiar

circumstances. In the present instance there is nothing peculiar

in the circumstances to warrant a third trial : and it seems to us
wrong and improper (within the meaning of s. 294) that

an order should be made directing the prosecution to be now
recommenced.

The order of the lOth of February and all the subsequent

proceedings are quashed.

Order quashed.

ORIGINAL CIVIL.

Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Vontifex.

IIAUUIS V. IIAIUUS.

HARRIS w. KOVLAS CHUNDER RANDOPADIA.

Husband and Wife—Married Womans Property Act (IUof\^l\), ss. 7

and S-— Succession Act (X c;/180‘5J, s. Action for J'rocer-^Wife

against Husband.

The plaintifT was, at the time of Iier marriage in 1870, possessed in lior

own right of certain articles of household furniture, given to her ]>y lier

mother, Since January 1875 she liad lived separate from her hushand,

but the furniture remained in his house. In February 1875, her husband

mortgaged the property to IJ, witliout the plaintid’s knowledge or consent.

In June 1875, one KCB, a creditor, obtained a decree against the husband

and B, in execution of which he seized the furniture as the property of tlio

husband, and it remained in Court subject to the seizure. In July 1875, the

plaintiff instituted a suit in her own name in trover to recover the articles of

furniture or their value from her husband, on the ground that they were her

separate property, and in August 1875 she preferred a claim in her own name

to the property under s. 88 of Act IX of 1850. It was found on the

facts that the furniture was the property of’ the plaintiff. The husband and

wife were persons subject to the provisions of the Succession Act, s. 4, and the

Married Woman’s Property Act, 1874.

Held that, under s. 7 of the latter Act, the suit was maintainable against

the husband.

Held also, that the judgment for the plaintiff in the suit, to recover the

furniture or its value from the husband, could not, without satisfaction, have the

1876
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effect of vesting the property in the husband from the time of the conversion^

and therefore the claim under Act IX of 1850 was also maintainable.

Brinsmead v. Harrison (1) followed.

Case referred for the opinion of the High Court, under

8. 55, Act IX of 1850, by G. C. Sconce, the oflSciating first

Judge of the Calcutta Small Cause Court.

The material portion of the reference was as follows :

—

The first suit was instituted, in her own name, on the 12th

July 1875, by Ella Harris, a married woman, against her hus-

band. It is a suit in trover to recover certain household furni-

ture, alleged by the wife to be her separate property, or its value*

Ella Harris is an East Indian woman. She was married to her

husband P. H. Harris in Calcutta, on the 24th of January 1870,

at the Church of the Sacred Heart, Dhurrumtollah, Tiiey are

both Roman Catholics. They lived and cohabited together at

22 Kenderdiue’s Lane, where the husband still resides. The

wife’s mother, Mrs. Noel, lived with them, and still resides there

with Mr. Harris. P. H. Harris is the son of one J. M. Harris, who

died in Calcutta in 1865. The sou believes that his father was born

in England, but he had long made Calcutta his home, and had

acquired a domicile here. P. PI, Harris was born in Calcutta,^

where he has always lived, and he had no other domicile. He
has no relatives in England. He is 25 years old, and employed in

the Military Secretariat. On the 20th January 1875, Mrs. Harris

left her husband, and eloped with a man called Margray, who

was afterwards prosecuted by the husband to conviction for

adultery. The wife has not since returned to her husband, but

lives with some friends at 7 Emambaugh Lane in Calcutta.

The marriage has never been dissolved.

‘‘ The plaintiff, was at the time of marriage, possessed of

the articles of furniture in her own rischt, which were given to

her by her mother. A wing almirah was bought by Mrs.

Noel, the mother of Mrs. Harris, about a year after her daughter’s

marriage, and given by her to her daughter. The present value

of all the property is stated to be Rs. 200. The property

until very lately remained in the husband’s house and under his

charge. Subsequently to the separation, the plaintiff demanded

(1) L. R., 6 C. P., 584,
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the above property from her husband, who, on the 1 1th June 1875,

sent her the following letter : It is not for me to deprive

you of your property, you are, therefore, at liberty to take it

away whenever you want, and in whatever way you please.”

Mr. Harris afterwards refused to give up the property, telling

his wife, she might, if she could, recover it through the Court.

After his wife left him, Mr. Harris mortgaged the property in

February 1875, without her knowledge or consent, to one Mr.

Bouchez, but the property remained in his (Harris’) own house.

Bouchez subsequently, on the 17th June, obtained a decree against

him, which is still unsatisfied. On the 12th July, Mrs. Harris

instituted in her own name the suit in trover against her husband,

to recover the property or its value. The husband did not

appear to defend the suit brought against him, but I considered

his evidence necessary in both suits which arc now before the

Court, and I desired his attendance that he might be examined

personally.”

After setting out s. 4 of Act X of 1865, and ss. 7 and 8 of

the Married Woman’s Property Act, 1874, the Judge, who

referred the case, continued :— I entertain considerable doubt

whether the Legislature intended so absolutely to abolish the

doctrine of unity of person between husband and wife as to

enable them to sue each other during the marriage, about

the right to possession by one or the other of some portion

of the furniture in what should be the common dwelling-

house, or about some petty debt : and I do not apprehend

that such suits ever would be brought, except upon some

domestic difference, more or less serious, arising.

“ I now come to the second suit. It is an interpleader suit,

instituted, on the 18th August 1875, by Ella Harris in her

own name, against Koylas Chunder Bandopadia, who obtained

judgment against P. H. Harris and Mr. Bouchez on the 25th

June 1875 last. Koylas Chunder Bandopadia, on the 11th

August, in execution of his decree, by a warrant of this

Court, seized all the articles but one which Mrs. Harris

claims in the suit against her husband, supposing them to be

the property of P. H. Harris his judgment-debtor. The

property is at present in Court under the seizure. It was

187G
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seized in the house 22 Kenderdtne’s Lane, where Ella Harris

had left it. Baboo Odoy Chunder Bose, the pleader, who

appeared on behalf of Koylas Chunder Bandopadia, con-

tended that, if the plaintiff recovered a judgment against her

husband in the trover suit, that such judgment would vest the

property in the goods in the husband from the time of the

conversion, and that therefore the articles, when seized by

Koylas Chunder Bandopadia in execution of his decree, must be

deemed to be the property of P, H. Harris, the judgment-

debtor.”

After referring to the dictum of Jervis, C. J., in Buchland v,

Johnson (1) and the case of Brinsrnead v. Harrison (2), and
finding on the evidence that the articles claimed in the suits

were the property of Mrs, Harris and not of her husband,

the learned Judge gave judgment for the plaintiff in both suits

contingent on the opinion of the High Court, as to whether,

under the circumstances stated, the suits or either of them
were maintainable.

No Counsel appeared for either party in the High Court.

The following was the opinion of the Court :

Garth, C.J.—We are of opinion that both these suits have
been correctly decided.

Mrs. Harris was entitled as against her husband to the

property in question, and could sue him for it under s. 7, Act
III of 1874.

If tlie suit was to recover the articles themselves or their

value, it was in form an action of detinue, not of trover; but,

whatever the form may have been, we are of the same opinion
as the Court of Common Pleas in Brinsmead v. Harrison (3),
that a judgment in such a suit, without satisfaction, does not
change the property in the goods. The true explanation of the

doctrine attributed to Jervis, C.J., in Buclcland v. Johnson (4)

(1) 150. B., 145, see pp. 162 & 163.

(2) L. R., 6 C. P,, 384 ; see p. 588, per Willes, J., and the same case on
appeal, L. R,, 7 C. P., 547, per Blackburn and Lush, JJ.

i3) L. R., 6 C. P,, 584. (4) 15 C. B., 145.
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is tliis, that a man who has recovered the value of his goods

in one action in the shape of damages, shall not be allowed

to recover the goods themselves in another action ; but this

reason only applies when the damages have been actually

recovered.
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PRIVY COUNCIL.

JUMOONA DASSYA (Plaintipp) o. BAMASOONDARI DASSYA
(Defendant).

[On appeal from the High Court of Judicature at Fort William in Bengal.]

p. a*
1876

J^eb. 8, 9,

10 .

Adoption, Suit to set aside—Infant Marriage—Presumption as to Age—Power

of Minor to give permission to adopt— Regs. X of 1793, s, 33, «wrf XXVI
of 1793, 2—‘Minor under Court of Wards— Onus prohandi—Estoppel,

The foundation for infant marriages among Hindus is the religious obliga-

lion which is supposed to lie on })arents to provide for a daughter, so soon

as she is matura viro, a husband capable of procreating children ; the custom

being that when that period arrives, tho infant wife permanently quits her

father’s house, to which she had returned after the celebration of the mar-

riage ceremony, for that of her husband. The presumption, therefore, is,

that the husband, when called upon to receive his wife for permanent cohabi-

tation, has attained the full age of adolescence and also the age which the law

fixes as that of discretion.

According to the Hindu law prevalent in Bengal, a lad of the age of

fifteen is regarded as having attained the age of discretion, and as competent

to adopt, or to give authority to adopt, a son.

Semble.—ThQ operation of s. 33, Reg. X of 1793, which, read together

with 8. 2, Reg. XXVI of 1793, prohibits a landholder under the age of

eighteen from making an adoption without the consent of the Court of Wards,

is confined to persons who are under the guardianship of the Court of

Wards.

Quare, whether a decree in favour of the adoption passed in a suit by a

reversioner to set aside an adoption is binding on any reversioner except the

plaintiff ;
and whether a decision in such a suit adverse to the adoption would

bind the adopted son as between himself and any other than the plaintifif.

Appeal from a decision of the High Court, Calcutta (Kemp
aud PoNTiFEX, JJ.), dated the 14th February 1873, reversing

* Prew«/:—

S

ir J. W. Colvilb, Sir B. Peacock, Sir M. E. Smith, and

Sir R. r. Collier.

39
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a deci4on of the Subordinate Judge of Rajsliahye, dated the

26th February 1872.

The plaintiff Jumoona Dassya sued to set aside the adoption

^^"d^sya. of a son by the defendant Baraasooiidari Dassya, who was the

widow of the plain tiflTs deceased son Gobind Chunder Mozoom-

dar. The case was governed by the Hindu law prevalent in

Bengal, under which a widow has no power to adopt without

the sanction of her husband. Bamasoondari alleged that

the adoption was made by her in conformity with a written

authority to that effect executed by her husband shortly before

his death. The plaintiff contended that this writing was a

forgery contrived to defeat the reversionary interest of herself

and her daughters in the property which had belonged to her

son. In the first Court the written authority to adopt was held

to be a forgery, and the plaintiff had a defcree in her favour.

On appeal the High Court held the authority to adopt to be

proved, and on an objection that was taken as to Gobind

Chunder’s power to execute the permission to adopt, inasmuch

as he was then a minor, they found that though not of full age

he had arrived at years of discretion, and were of opinion that,

on the authority of Rajendra Narain Surma Lahoree v. Saroda

Soonduree Dabee {!), the deed of permission to adopt was not

invalid by reason of his minority. They therefore dismissed

the plaintiff’s suit with costs. From this decision the plaintiff

appealed to Her Majesty in Council.

The facts of the case are fully disclosed in their Lordships’

judgment.

Mr. Doyne for the appellant:—The written authority to adopt

set up by the plaintiff is a forgery, and even if it were genuine

it is invalid. [Sir J. Colvile.—What interest have you

which entitles you to bring this suit ?] The plaintiff has a

reversionary interest. But for this adoption she would be heir

to her son on Bamusoondari’s death. She sues on her own
behalf and on behalf of her daughter. [Sir J. Colyils.

—

You are suing for a declaration of rights which are remote and

contingent, does not the case of Kathama Natchiar v. Dara$inga

(1) 16 W. R., 548.
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Teoal appiy ? (1).] Oar suit was brought under an apprehen- ^
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sion that if delayed it might become barred under the Limita-

tion Act, No. IX of 1871, which by article 129 of schedule 11, *>•

11 1 1
Bamasoow-

allows only twelve years from the date of the adoption or, at

the option of the plaintiff, the date of the death of the adoptive

father,” within which to bring a suit to set aside an adoption.

Assuming that the alleged authority to adopt was in fact

executed by Govind Cluiuder Mozoomdar, he was at the time a

minor and incapable of grantiiig such a power without the

consent of his guardian. According to the plaintifTs witnesses,

Govind, at the time of his death, was not more than twelve or

thirteen years of age, but taking his age to have been between

sixteen and seventeen as deposed to by the defendant’s witnesses,

the case falls under s. 33, Reg. X of 1793, and s. 2, Reg. XXVI
of 1793, the effect of whicli is to declare tliat no adoption by a

landholder under the age of eighteen shall be deemed valid

without the previous consent of tlie Court of Wards. [Sir J.

CoLViLE,—Reg. XXVI of 1793 does not alter the general law

as to the minority of Hindus, but says that in particular cases

the age of eighteen shall be the age of majority.] Had Govind

Chuuder been under the Court of Wards he must have had the

consent of the Court of Wards ;
on the same principle we conteinl

that not being under tlie Court of Wards he could not validly

adopt without the consent of his guardian. [Sir M. Smitfi

referred to the observations made by their Lordships in their

judgment in Amccroonnissa Khatoon v. Abadoonnusa Kha*

toon{2). Sir J. CoLVXLE.—The Regulations of 1793 referred

to seem only to ap[)ly in respect of estates of which possession

has been taken by the Court of Wards. The disqualified persons

under the Regulations are owners of the estates of whicli the Court

of Wards has taken charge. Here the minor was not under tlie

Court of Wards. We cannot extend positive law by analogy

or parity of reasoning. Moreover, Reg. X only says that an

adoption by the minor shall not be valid. Does that prevent his

giving a valid authority to adopt ?] I would say a fortiori it

does. [Sir J. Colvile.—There may be reasons why a minor

(1) 15 B. L. R., 83 ;
S. C., L. R., 2 Ind. Ap., 169.

(2) 15 B. L. R., 81 ; 8. C., L. E., 2 ind. Ap., 108,
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i»7B should not be himself allowed to adopt, which would not extend

JiiMooNA to his giving a power to another.] It is submitted that no

person can give a power to another to do that which he cannot do

Dabsya. himself. The late Sudder Court held that the Regulation

applied as well to a power to adopt, as to an adoption

—

Anund-

moyce Chowdrain v. Sheeb Chunder Roy (1). [Sir M. Smith.

—

The case does not seem to have been argued before the High

Court on the question whether Govind Chunder was a minor by

statutory enactment. Tlie Judges do not notice that point.

They consider the question of minority under the Hindu law.

If it is a question of statutory law, it does not matter whether

Govind was twelve or seventeen, if he was not eighteen.} The

Judges of the High Court say that Govind was not of full age.

An adoption by a minor has no civil eflfect. See Vyavastha

Darpana, sec. 521, p. 770, and secs. 206, 207 at pp. 396, 397.

Mr. J. D, Bell for the respondent.—There can be no

argument from analogy in respect of statutory law, and Reg. X
of 1793 only applies where the minor is under the Court

of Wards. In Bengal a Hindu who has attained fifteen years

of age has an uncontrolled power to adopt

—

Rajendro Narain

Lahooree v. Saroda Soondiiree Dabee (2). But if a guardian’s

consent were necessary, the evidence is that it was given. The

question of minority does not however really arise in the case.

If Govind Chunder was only twelve years of age, the defend-

ant’s case was false from the beginning.

Mr. Doyne replied.

Their Lordships’ judgment was delivered by

Sir J. ColVILE.—This is an appeal against the decree of

the High Court of Calcutta, which, reversing a decree of the

Subordinate Judge of Zilla Rajshahye, dismissed the glaintiff^s

suit.

The suit was brought by a Hindu widow, Jumoona Dassya,

against her daughter-in-law, Bamasoondari Dassya, who was

sued in her own right, and also as the guardian of Giria

(1) S. D. A., 1855, p. 218. (2) IS W. R.,.548.
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Chunder Mozoomdar, whom she had adopted under an authority

alleged to have been executed by her deceased husband. The

object of the suit, which may be taken to be a suit between

Jumoona Dassya and the infant adopted, was to set aside that

adoption, and to have it declared invalid. Jumoona was the

widow of Guru Pershad, who died in the year 1851. He left,

besides his widow, two sons, Govind Chunder and Gopal

Chunder, and three daughters. On his death-bed he executed

a wasiutnaraah, the effect of which was to constitute his widow

the guardian of the two sons, and manager of his property

during their minorities, with a direction that, on their attaining

majority, the elder should take a nine-anna share, and the

younger only a seven-anna share of his estate. Govind

Chunder, the eldest son, died in the year 1853, He had,

according to the custom of Hindus, been married in his father’s

lifetime, whilst yet a child of tender years, to another child

some years younger than himself. It is alleged on the part of

the defendants that on his death-bed, the day before his death,

he executed a document authorising his widow to adopt a son ;

and the truth of this allegation is the principal question in the

cause.

If the adoption stands good, the adopted son is not only

entitled as actual possessor to the share of Govind Chunder,

his adoptive father, but upon the death of Jumoona, will, if

then living, become entitled to take the share of the other

brother, who died unmarried, and whilst still a child, in prefer-

ence to the sisters of his father. On the other hand, if the

adoption is invalid, Jumoona, if she survives Bamasoondari, will

become entitled on the death of the latter to the share of her

eldest son. This contingent interest is the only locus standi

which she has in the present suit ; although the desire to

strengthen the future and contingent claims of her daughters

may have been an additional motive for bringing it.

Various questions were raised in the suit which are now of

no moment. The only substantial issues are, first, whether

Govind Chunder did execute the alleged authority to adopt

;

and, secondly, if he did so, whether he was by reason of his age

capable of executing such a document.
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Their Lordships think it will be desirable, in the first place,

to come to a clear conclusion upon a question which has been

very much disputed in the cause, namely, the age of Govind

Chunder at the time of his death, because it is one which bears

upon both the issues to be now determined. It bears of course

directly upon the latter of them, and it bears indirectly upon

the former, inasmuch as the older Govind Chunder was, the

more probable is it that he would desire to execute such a

document as that in question.

The contention in the present suit is, that although Bama-

soondari was, at the time of her husband’s death, 11 or 12 years

old, he was only between 13 and 14 ; that there was not a

difference of more than two years between them. That there

can be any doubt now as to the age of Bamasoondari, is, their

Lordships think, impossible, (After stating an admission of

Jumooua that there was a difference of about four years

between the age of Bamasoondari and that of her husband, his

Lordship continued :) The question of Bamasoondari’s age was

solemnly tried and determined between her and her mother-

in-law in the suit of 1860. The horoscope of Bamasoondari

was then produced, and the finding of the Judge made

it perfectly clear that she must have been, at her husband’s

death, of the age of 11 or 12 years. The result of that suit,

no doubt, has been the consensus of the witnesses on both sides

in the present suit as to the age of Bamasoondari. But the

effect of the admission of Jumoona remains, and there is no

reason why we should come to any conclusion other than that

the difference of age between Bamasoondari and her husband

was that which was originally stated. Their Lordships, more-

over, think there is great force in the observations of

Kemp, J., a Judge admittedly of large experience as to

native usages and customs upon this point. He thinks that

Hindu marriages are usually arranged so that thefe is a

difference considerably more than one or two years between the

age of the husband and wife ; and their Lordships think this is

probable and reasonable. The foundation upon which marriages

between infants, which so many philosophical Hindus consider

one of the most objectionable of their customs, are supported.



VOL. I ] CALCUTTA SERIES.

is the religious obligation which is supposed to He upon parents

of providing for their daughter, so soon as she is matura viro, a

husband capable of procreating children ; the custom being

that when that period arrives, the infant wife permanently

quits her father’s house, to which she had returned after the

celebration of the marriage ceremony, for that of her husband.

Therefore, it is to be expected, both for pliysical and moral

reasons, that marriages should be arranged so that the husband,

when called upon to receive liis wife for permanent cohabitation,

should have attained the full age of adolescence, and also

the age which the law fixes as that of discretion.

Their Lordships, therefore, upon the evidence, have no

difficulty in coming to the conclusion that Govind Chunder was,

at the time of his death, of the age of 15 or 16, and, therefore,

of an age wliicli, according to the law prevalent in Bengal, is

to be regarded as the age of discretion,

(His Lordship then examined the evidence bearing on the

execution of tlie authority to adopt, the conclusion being that

the decision of the High Court was not to be disturbed. He

then continued) ;

—

The only remaining point is that taken by Mr. Doyne, to

the effect that although Govind Chunder may have been of

the age of discretion according to the Hindu law as prevailing

in Bengal, he was still a minor under the 2nd section of

Reo*. XXVI of 1793, and that under the 33rd section of

the prior Reg. X of 1793 he could not make the adoption

without the consent of his guardian. Tiie last-mentioned

enactment prohibits a disqualified proprietor from making an

adoption, except with the sanction of the Court of Wards ; and

it has been determined by the Sudder Court in the case cited,

Anundmoyee Chowdrain v. Sheeb Chunder Roy (1), a case

which afterwards came here, though not on the same point (2),

that the prohibition applies equally to an authority to adopt

and to an actual adoption. But the words of the 33rd sec-

tion of Reg. X of 1793 would seem to confine its operation

to persons who are under the guardianship of the Court

of Wards, And we have the judgment of Mitter, J., to

(1) ». D. A., 1855, p. 218. (2) Sec 9 Moore’s I. A., 287.
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the effect that where a minor is not under the Court of

Wards, but has attained years of discretion according to the

Hindu law, he is capable of executing such an instrument as

tliig—Rajendro Narain Lahooree v. Saroda Soonduree Dabee (1).

If then the case actually turned upon this point, their Lordships’

opinion would have been that Govind Chunder was not incapa*

citated from executing this instrument by reason of his hot

having attained the age of 18 years. If, however, the consent

of Jumoona was, as their Lordslnps think they must take it to

have been, given to the execution of the instrument, the parti-

cular objection thus taken by Mr. Doyne would not arise.

Their Lordships have dealt with this case as if the question

were one fairly open for trial between the parties. They give

no opinion as to what the effect of a decree in such a suit may

be, whether one in favour of the adoj>tion is binding against

any reversioner except the plaintiff, or whether, on the otlier

band, a decision adverse to the adoption would bind the adopted

son as between himself and anybody except the plaintiff. All

their Lordships can do on the present occasion is to say that

Jumoona has not made out her right to have this adoption

declared invalid, and they must humbly advise Her Majesty to

affirm tlie judgment under appeal, aud to dismiss this appeal

with costs.

Appeal dismissed.

Agent for the appellant : Mr. T. L, Wilson.

Agents for the respondent ; Messrs. Nickinson, Frail and

Nickinson.

(1) 15 W. R., 548.
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APPELLATE CIVIL.

Before Mr, Jusftce L, S. Jachaon and Mr. Justice McDonelL

LOKENATH GllOSE (onr of thr Defkndants) v, JITGOBUNDIIOO
• IlOY (Plaintiff;.*

Lessor and Lessee — Lease ranted trhile Lessor is out of Possession—
liighls of Lessee— Sait for I^osscssion.

A transfer of property, of wliicli the transferor is not at the time

of the transfer in possession, is not ipso facto void.

Where a patnldar, while out of possession of the patni estate, granted a

durpjitni thereof, held that the dur-patnidar’s .suit against third persons, wlio

were in possession of the estate, to recover posse.s.sion would lie, it appearing

that the pluintifl hud paid an adeipnitc consideration for the durjiatni, and

that the durpatni potta was not evidence of a eontrni’-t to be performed

in future on the happening of a certain contingency, or that if it were so

that the plaintifl hud done all he wa.s bound to do to entitle him to specific

performance of the agreement by the patnidar.

The [ilaintiff’ sued for a declaration of liis durpatni and cliar-

patni riglits in certain estates and for possession. lie alleged

that lie had obtained in 1278 (1871) a durpatni of an 8-anna share

in the properties mentioned in tlie plaint from Grish Narain

Hoy and Mohendro Narain Hoy, the heirs of Bykunt Nath Hoy,

the patnidar of the said share; that he afterwards granted a

sepatni of one of the estates to one Krishto Bullubh Hoy and

again took from the latter a char-|)atni ; and that, on attempting

to take possession of the estates, he was opposed by the defend-

ants.

The defendants contended, amongst other things, that the ikrar

of 1278 from Grish Narain Roy and Mohendro Narain Roy in

the plaintiffs favor showed tliat the plaintiffs title had not

become complete and that neither Bykunt Nath Roy nor his

lieirs Grish Narain and Mohendro Narain were ever the owners

of the patni or in possession thereof, and that the plaintiff had

never obtained possession of the estates granted in dur-

patni.

* Regular Appeal, No. 211 of 1874, against a decree of the Subordinate

Judge of Ziila Moorshedabad, dated the 30th of June 1874.

40

Dec, 14& 21,
1876

April 2.5.



298

Lokkmath
Ghosk

V.

JUOOBUIfDHOO
Rot.

THE INDIAN LAW REPORTS. [VOL. I.

I

original ikrar of 1278 was not forthcoming, but a copy

was put in evidence which, so far as material, was as follows

IsL I shall pay rent for the durpatui mehal from the date

on which I shall get possession thereof, and within one month

from the date of my obtaining possession, I shall pay the

balance of the consideration money for which I have given a

bond. If I fail herein, I shall pay with interest at the rate

of one per cent, per month. If from any cause the crops of

the entire mehal or of any portion of it are injured in the

future, I shall get back from you with interest at the rate of

one per cent, per month consideration money in proportion to

the injury which my interest will suffer, and you will also grant

an abatement of rent in that proportion.

2nd, From this time I shall pay out of the amount due

to the zemindar whatever you have to pay into the Collectorate

under assignment regarding the zemindar’s sudder rent as per

towji of the mehals mentioned in the patni-potta and the profit

which after deducting the same, you have to pay to the zemin-

dar. If I do not get possession of the durpatni mehals at

present, you will pay me tlie rent which will be paid to the

Collectorate and the zemindar during the said period of dis-

possession, with interest at one per cent, per month from the

amount which you will receive from other parties on account

of wasilat for the period that I may be out of possession in

my durpatni time. If that be deficient you will pay me your-

selves. After deducting from the said dur-patni rent the Col-

lectorate rent of Ks. 5,223-5-5 and the zemindar’s profit of

lis. 2,731-10-7 mentioned above, which I shall pay from the

date on which I shall get possession of the entire mehal, I shall

go on paying you the remaining profit of Rs. 1,100. If I fail

to pay the Collectorate and zemindar’s rent, and the mehal

is consequently sold by auction, I shall be responsible for the

loss or damages which will result therefrom.

3rd. If for obtaining possession of this property I or you

have to institute any suit in the Court or in the Collectorate,

I shall pay the amount of costs and you will pay me that

amount. If the suit is decreed you will receive the costs which

will be stated in the decree and the wasilat for the period of
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dispossession^ and if it is dismissed you will pay the costs which

will be incurred by the opposite party and there will be no con-

cern with me.”

The plaintiff paid the consideration for the dur-patni partly

in costs and partly by a bond, the due date of which had not

arrived when tliis suit was brought.

1876
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It was admitted on the part of the plaintiff that Grish Narain

Koy and Mohendro Narain Roy were not in possession when

they granted the durpatni.

The first issue tried by the Subordinate Judge, and the only

issue material for the purpose of this report, was whether under

the terms of the ikrar executed by Grish Narain and Mohendro

Narain in favour of the plaintiff the plaintifPs suit for possession

would lie. This issue he decided in the plaintiff’s favour, hold-

ing that the rulings cited by the defendant, vh,, Raja SaJnb Prah^

lad l^en v. Budhu Sing {\) anA Ranee Bhobosoondree Dasseah

V. Issur Chunder Dutt (2) did not apply, the facts of the present

case being quite dissimilar, and that he considered the cases of

Pran Kristo Deg v. Bissumhhur Sein (3) and Tara Soonderry

Debga v. Shama Soonderry Debya (4) to be authority for the

position that a transfer by one who has a right of possession,

but who is not in possession, is not void on that account, and that

in the present case there was no suggestion even that the plain-

tiff had not done all he was bound to do, and, as he had been

distinctly empowered by his lessor to sue alone, that the transfer

to him was complete, and that the present suit would lie. Hav-

ing also decided the other issues in the plaintiff’s favor he gave

him a decree for possession of the half share of the several

mehals. From this decision the principal defendant appealed.

Baboos Gopal Lai Mitter and Lucky Churn Bose for the

appellant

Baboos Moliiny Mohun Roy^ Gooroodoss Banerjee^ and

Kishory Mohun Roy fi>r the respondent.

(1) 2 B. L R., P.a, 111 atp. 117; (3) 11 W. R., 81.

S. a, 12 Moore's I. A., 275 at p. 307. (4) 4 W. R., 58.

(2) 11 B. L. R., 36.
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The arguments raised and the cases cited appear in the judg-

ment of the Court which was delivered by

Jackson, J. (who, after stating the facts and the holding

of the Subordinate Judge on the first issue tried as above, and

briefly stating the findings on the other issues, continued):

—

In appeal the first point argued was that the Subordinate

Judge ought to have dismissed the plaintifPs case on the

strength of the Privy Council Rulings cited by the (defendant)

appellant. Great stress was laid upon the fact that Grish

Narain and Mohendro Narain were admittedly not in posses-

sion at the time they granted the lease, which formed the basis

of the plaintiflTs claim, and it was pointed out that the ikrar,

dated 17th Assar 1278, clearly showed that the full payment

of the consideration was contingent on the result of this litiga-

tion, and that thus the suit was eminently a speculative one.

The rulings cited by the (defendant) appellant before the

Subordinate Judge as well as Tara Soondaree Chowdhrain

V. The Collector of Mymensingh (1), Ram Khelawun Singh

V. Mussamut Oudh Kooer (2), Boodhun Singh v. Miissamvt

Luteefan (3), and Bishonath Dey Roy v. Chunder Mohun Dutt

Biswas (4), were referred to in support of the apj)ellant’fl

coutcution. Now the ruling in Tara Soonduree Chowdhram

V. 21ie Collector of Mymensingh (1) only shows that wliere the

vendor was a defendant in the suit, and the agreement was

only to sell as much as was recovered, the suit could not be

maintained as contrary to public policy. In the ruling in Ram
Khelawun Singh v. Mussamut Oudh Kooer (2), the principle

laid down was that wherever a party executed a deed of sale

of property not in his possession, this should be held to be

only a contract to sell. In Bhoodhun Singh v. Mussamut

Luteefun (3), it was ruled that an assignee of property is not

entitled to recover against his assignor, on the footing of a

cUampertous contract, and that an assignee of property, 'whose

assignor was not in possession when the assignment was made.

(1) 13 B. L. R., 495.

(2) 21 W. R., 101.

(3) 22 W. R., 535.

(4) 23 W. R., 165.
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can only recover even from the hands of third persons, upon

showing that he should have a right to enforce specidc per-
uUOSlS

iormance of his contract against his assignor, if the property v,

”
.

* / .
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were to come back to the hands of the assignor. The ruling in Ruy.

Bistionuth Dey Roy v. Chunder Mokun Dutt Biswas (1), lays

down the proposition that alleged purchasers whose vendors

were not in possession, and who pay nothing for what is said

to have been sold to them, are not competent to maintain a suit

for possession of the property in dispute. The ruling in Rajah

Sahib Prahlad Sen v. Budhn Sing (2) has been fully discussed

by the Subordinate Judge.

None of these rulings in our opinion apply to the present case.

The present case was not brought for the specific performance

of a contract, and tliere is nothing to show that the j>laintiff has not

performed his part of the contract. The contract may be a

speculative one, but there is nothing to show that the plaintiiF

purchased at a sum below the value of the thing sold. The

stipulation in the ikrar, regarding the refusal of part of the

consideration money in case of loss of the thing sold tends to

show that the price paid was adequate. Tliere is nothing in

the present case to show that the durpatni potta was evidence

of a contract to be performed ill future on the happening of a

certain contingency, or that if it were so lliat the plaintiff has

not done all he was bound to do, if a suit for the specific per-

formance of the contract were brought. The ikrar in the

present case shows that the transfer was in substance complete.

The warranty clause at the end of the first paragraph shows not

only that the consideration money was paid, but that under

certain contingencies it would be refunded.

In none of the cases relied on by the appellant has it been

held that a transfer of property of which the transferor is not

at the time of such transfer in possession would be ipso facto

void.

The rulings in Bikan Singh v. Mussamat Parbntty Kooer (3)

Chedambara Chefty v. Henja Ki'ishna Muthu Viva Puchanja

(1) 23 W. K., 165.

(2) 2 B. L. U., P. C., Ill ; C., 12 Moore’s f. A., 275.

(3) 22 W. R., 99.
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Lokenath point to a contrary conclusion. In the first of these cases it

was ruled that where a conveyance of property was made by
JUOOBUMDHOO , i -i i 3

Hoy. a person who had been in possession and enjoyment for

years before, and he was wrongfully ousted, the conveyance

gave a right to sue for immediate possession. In the

second the Lords of the Judicial Committee of the Privy

Council pointed out that the statute of champerty has no

effect in the mofussil of India; they held that the true principle

was that stated by Sir Barnes Peacock, nzz., that the Courts in

India administering justice in accordance to the broad principles

of equity and good conscience, will consider whether the trans-

action is merely the acquisition of an interest in the subject

of litigation bond fide entered into, or whether it is an unfair or

illegitimate transaction got up merely for the purpose of spoil

or of litigation, and carried on for corrupt or other improper

motives.

In the third the ruling was still stronger ; there it was dis-

tinctly held that delivery was not necessary to complete the

title of the vendee; further that this was the general rule in

India, and that under the Hindu law a well defined usacre

acquires the force of law. Considering, therefore, that the latter

rulings support the view taken by the Subordinate Judge, we
hold that iu the present case the plaintiff had a right to bring

the suit.

(His Lordship after deciding the remaining issues in the

plaintiflPa favour dismissed the appeal with costs).

Appeal dismissed.

(1) 13 B. L. R., 509. (2) 14 B. L. R., 307.
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The doctrine of cypres as applied to charities rests on the view that charity

in the abstract is the substance of the {»ift, and the particular disposition

merely the modc^ so that in the eye of the Court, the j^ift, notwithstanding

the particular disposition may not be capable of execution, subsists as a

legacy which never fails and cannot lapse.

It cannot be laid down as a general principle that the cypres doctrine is

displaced where the residuary bequest is to a charity, or that among charities

there is anything analogous to the benefit of survivorship, since cases may

easily be supposed where the charitable object of the residuary clause is so

limited in its scope, or requires so small an amount to satisfy it, that it would

be absurd to allow a large fund be(|ueathed to a particular charity to fall into

it.

On the failure of a spehific charitable bequest, jurisdiction arises to act on

the cypres doctrine, whether the residue be given in charity or not, unless

upon the construction of the will a direction can be implied that the bequest

if it fails should go to the residue.

In applying the cypres doctrine, regard may be had to tho other objects of

the testator’s bounty, but primary consideration is to be given to the gift

which has failed, and to a search for objects akin to it. The cha.acter of

a charity as being for the relief of misery in a particular locality may guide

the Court in framing a cypres scheme to benefit that locality.

Unless the cypres scheme framed by the lower Court be plainly wrong, a

Court of Appeal should not interfere with it.

Appeal from an order of the High Court at Calcutta (Kemp

and PoHtifex, JJ.), dated the 10th September 1873, and made

in certain causes instituted for the purpose of administering the

trusts of the will of General Claude Martin,

General Claude Martin was a Major-General in the service of

the Honorable East India Company, and a native of Lyons in

Sib J. W. Colvile, Sie B. Peacock, Sib M. E. Smith, abd

Sib B. Collieb.

PRIVY COUNCIL.

THE MAYOR OF LYONS (Petitioner) v, THE ADVOCATE-
GENERAL OF BENGAL and others.

[On appeal from the High Court of Judicature at Fort William in Bengal.]

Charitable Gift—Failure of Object—^Cypres Performance.



304 THE INDIAN LAW HEPORTS. [VOL. I.

1870

Thk Mayor
OF Lyons

»•.

Tub
Advocatr
GkSicral of

France. He died at Lucknow, in the territories of the King of

Oude, in the East Indies, on the 30th September 1800, leaving

a will bearing date the Ist January of that year, and being then

possessed of personal property to a large amount and also of

houses and lands in Calcutta and other parts of India.

The said will contained, among others, the following disposi-

tions:—A gift of Rs. 5,000 per annum for the release of

jirisoiiers for debt in Calcutta, and a gift of Rs. 1,000 per

annum for the relief of such prisoners : a similar gift of

Rs. 4,000 per annum for the liberation of poor prisoners in

Lyons : a like gift of Rs. 4,000 per annum to liberate

prisoners for debt in Lucknow : three bequests to found charities

at Calcutta, at Lyons, and at Lucknow, respectively : and a

gift of the residue equally between the said three charities.

With reference to the gift in favor of the Lucknow prisoners,

the will directed that if it should fail the fund should remain

to the estate. No similar direction was given in respect of the

gifts in behalf of the Calcutta or Lyons prisoners. The articles

of the will in which these dispositions are contained are set forth

in their Lordships’ judgment. The 28tlt Article contains the

bequest for the release and relief of prisoners in Calcutta, in

reference to whicli the question involved in this appeal has arisen.

On the 3rd August 1865 a petition was presented to the

High Court by the Advocate-General of Bengal, in which it

was stated that the bequest to prisoners in Calcutta had become

obsolete, and had not been acted upon for a considerable time

by reason of the change in the law relating to imprisonment

lor debt, and that a fund of Rs. 3,50,000 had accumulated, and

a scheme was proposed for the application of such accumulated

funds. The scheme was subsequently adopted by the Court,

and an order passed confirming it on 2nd March 1866. The
order now on appeal was made in a petition from the Mayor of

Lyons presented to the High Court on 30th June 1873 which

prayed, among other things, for a declaration that the bequest

in clause 28 of the will had failed, and that the sums standing

to the credit of the accounts for the release and relief of pri-

soners under the order of 2nd March 1866 fell into and formed

part of the residue of the testator’s estate.
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The petition of the Mayor of Lyons came on to be heard 1876

before the High Court, and by the order made on the said Mayok
. , 1 , 1 1. r-, .

Lyons
petition on the lOtli of September 1873, it was among other r.

things ordered tliat the prayer of the petition oF the Mayor
of Lyons, so far as it related to the bequest in Article 28 of

the will of the said testator, be refused, and It was declared that

the charitable "ift in the 28th Article of the said will was an

absolute charitable gift cajiable of being applied and

that the Mayor of Lyons, as one of the residuary legatees

under the said will, was not entitled to any ])art of tlie trust

funds appropriated to such gift.

The grounds, on which the Judges of the High Court pro-

ceeded in ])assing this order, are thus stated in tlieir judgment :
—

The contention of the Mayor of Lyons betbre us by his CouiibcI,

Mr. Goodeve, was that under the bequest in Article 2S of tlie will, the

eliari table intent of the testator was particular and not g(Mipral, and

tlittt the particular oiq^ct liaving failed l>y tiie, virtual abolition of

imprisonment for debt, the subject of the bequest fell into the lOsidue.

As authorities for this contention, Mr. Goodeve cited the cases of

which Cherry v. Mott (1) is the ler.diiig aulhoiity, and the principle

of which cases has laUdy l>een approved of by tlie present Lord

Chancellor in the case of Chamherlaytic v. Jirockett (2). But wo

are of opinion tliat in the bequest in Article 28, tbo cliaritalile intent

of the testator was general ami absolute, and that tlie sjiec/ificntlon of

imprisonment attached to it and wbicli, from an altered state of cir-

cumstances brought about by changes in tbo law wliicdi tbo testator

did not foresee, and liy the practical abolition of imprisonment for

debt, no longer applies, was merely intended as a convenient badge

of description to discover the most necessitous of a large class,

tlie honest poor of Calcutta, but we think such inteutioii cannot fail

wliile that class of objects oontiuues to exist.
*

We should have been of this opinion even if the case had been

untouched by authority, but in fact it is amply covermi liy authority.

There is the well known case of The Attorney Qencral v. The Iron»

mongers' Company (3), which was reported in several stages. In that

case the charitable gift was for the redemption of Christian captives

in Barbaiy, a gift wliich wholly failed because, by the events wliicli

(1) 1 My. & Cr., 123. (2) L. IL. 8 Ch. Ap., 206.

(.3) 2 My. & K., 57G; 1 Cr. & Pb., 208
;
10 Cl. & F., <J08.
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bfid haf)pened since tlie death of the testator, there were no such

ctiptives for whose benefit it could be bestowed, and notwithstanding

that it was held that the fund was dedicated generally to charity, and

that it could be applied cypres.

Again iu the cnae Ex parte Cfovernors of Christ's Hospital (1),

the Attorney-General in England had applied to the Court for the

settlement of a scheme, with respect to several charitable funds which

were vested in tlie Corporation of London, and thirty-six other sets of

trustees being city companies, churchwardens, and overseers of parishes

and others, who nearly all appeared and opposed the application. The

object of these charicies, was the relief of poor prisoners for debt.

The charities had been founded at different times in the course of the

17th and 18th centuries with an income amounting iu the aggregate

to £2670 a-year. At the time the Attorney-General applied to the

Court, the funds were either accutnulaied by the trustees or applied

by them to purposes which they considered cypres to the original

gifts. In tliat case Vice-Chancellor Bacon held, and his opinion was

confirmed by tlie Court of Appeal, that the gifts were absolute chari-

table gifts and that they could be applied cypres.

We therefore think that the charitable gift iu the 28th Clause of the

will was an absolute charitable gift capable of being applied cypres^

and cousequeutly that the Mayor of Lyons, as one of the residuary

legatees under the will, has no claim whatever to any part of the trust

funds appropriated to such gift. But the Mayor of Lyons has further

objected that notice of the proceedings of 1865 ought to have been

given to him as one of the residuary legatees, to which 1 am by no

ineaiis disposed to assent ; and it has been argued on his behalf that if

notice ought to have been given to him, he is entitled now to reopen

the matter and to show that the application of the prisoners* funds

authorized by the order of 1866 was not properly cypres. I think

it clear that he cannot do so under the present petition, which prajs

that those funds should be dealt with and divided as residue ; nor do

I hold out to him any hopes of success if he should apply under a

differently framed petition, because it seems to me and also to my
learned colleague that if the scheme which was confirmed iu March

1866 could by any possibility be reopened at all, the terms on which

it would be reopened would be that the application of the whole of

these funds should be confined to the city of Calcutta. The gift

was for the benefit and for the release from prison of poor debtors in

(1) L. R., 8 Ch. Ap., 199.
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Calcutta, amongst whom poor officers and other military men were to

be preferred
;
that class of persons still continues to exist, although

imprisonment for debt has been virtually done away with ; and we

are both of opinion that if any alteration could be made in the scheme,

no benefit would result to the Mayor of Lyons.

After rending the remarks of Bacon, V.C., in the case of the

Governors of Christ's Hospital after it left the Appeal Court and

came before him for confirmation of tlie scheme proposed hy the

Attorney General, the learned Judge continued:—** It seems tome
that if the scheme of 1866 could possibly be reopened, these observa*

tions would be very pertinent, to any other appHcutiuns of the funds ;

and, if these observations are pertinent, it is clear (hat the Mayor of

Lyons would have no claim to any portion of the funds wbicli wore by

the testator dedicated to the honest poor of Calcutta. We, therefore,

think that with respect to these funds, the petition of the Mayor of

Lyons wholly fails ” (1).

Against the order passed by the High Court in so far as it

relates to the bequest iu Article 28 of the testator’s will, the

Mayor of Lyons brought the present appeal to Her Majesty in

Council.

Mr. Cowie, Q.C., and Mr. Hemming^ Q.C., for the appel-

lant:—Where the residuary bequest is to a charity, the doctrine

of cgpres disposition of charitable legacies is inapplicable. The

object of the doctrine is to save for charity what otherwise would

be taken from charity : see Jarman on Wills, Vol. I, pn. 223,

224, and see the cases of Moggridge v. Thachwell (2), and Cary

V. Abbott {Z). Where the residuary bequest is to a charity,

there is no occasion to have recourse to cypres. It cannot be

applied to take from a charity contemplated by the testator,

and to give to another charity which he did not contemplate.

There is no instance of such a case.

The cypres doctrine does not apply in the present case by

reason of the special provisions of the will. The broad object

of the testator was to found three charitable institutious or

Colleges at Lucknow, Calcutta, and Lyons, and to make these

(1) L. R., 16 Eq., 129, see pp. 146, 147, 148, k 149.

7 Ves., 36, and 13 Ves., 416. (3) 7 Ves., 490.
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the principal objects of his bounty. The testator did not con-

template the possibility of .his bequest in favor of poor debtDrs

in Calcutta failing from default of objects
; but had he done so,

it may be presumed that he would have provided, as he did in

the similar bequest to poor prisoners at Lucknow, that in case

of failure the gift should remain to the estate, and go to increase

the funds of the three great charities which he had made resi-

duary legatees.

The orders passed by the Courts in dealing with the will in

the previous proceedings arising out of it have determined the

appellant’s right to share in the fund set free by the failure of

the bequest to the Calcutta prisoners. This was the effect of

the general declaration as to the disposition of the surplus funds

among the three colleges, made by the decree of the Supreme

Court of the 23rd February 1832, which was not disturbed on

appeal, and was afterwards carried out under the decree of the

same Court, passed on the 31 .st August 1840, and the subse-

quent decree of the 28th February 1849. In the previous

apj)eal by the Mayor of Lyons v. The East India Com-^

fany (1), the Judicial Committee had to consider whether the

gift to found the College at Lucknow could be carried into

effect, and, if not, what was to be done with the fund left for

that purpose. In delivering their Lordships’ judgment. Lord

Brougham said that on the authority of the cases of Attor^

ney General v. Bishop of Llandaff {2), and Attorney General v.

The Ironmongers' Company (3), “ it was clear that the other two

charities must take if the gift failed as regards the third.”

Assuming that a cypres application of this fund is admissible,

the actual scheme is an improper one. The bequest was for the

relief and release of poor honest debtors. The scheme is in the

first place for the relief of criminals on their release from jail.

This is not a purpose akin to the intentions of the testator.

The sclieme then distributes the surplus fund between Calcutta

and Lucknow. If Lucknow is to share the gift, there is no

reason why Lyons should be excluded.

(l) 1 Moore's I. A,, 175, see. 290. (2) Not reported.

(3) 2 My. & K., 576.
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Mr. Cotton
y Q.C., and Mr. E. Macnaghten for the respon- ^76

dents :—The principle of distribution in the will is to confer two M^yok

kinds of benefit on each of the three towns, Lucknow, Calcutta J**

T fa a
^

and Lyons. Each is to have a school and relief for poor prisoners Aovooatb

/• 1 1 Till It • -1 t mi GknickaI. OF
lor debt, and the schools are to be the residuary legatees. Ihe

gift to the Calcutta prisoners having failed, the appellant asks

that it may be treated as residue, and a share of it given to the

school at Lyons. He contends that, where the residuary bequest

is to a charity, the doctrine of cyprk^ does not apply, since the

only object of cypres is to save for charity what otherwise would

be lost to charity. This is an inadequate conception of the

principle on which the doctrine of cypres rests. Cypres does not

direct a performance in accordance with the general intentions of

the testator, but as nearly as possible in conformity with the nature

of the particular gift which has been defeated, and it is to be

applied whether the residuary is a charity or an ordinary

legatee. On the failure of a charitable gift it does not fall into

residue unless the will so directs. In the present will tiiere is

a provision that on the failure of the gift for relief of the Luck-

now prisoners it shall fall into the residue, but there is no simi-

lar direction in respect of the similar gilts to Calcutta and

Lyons, and no indication of any intentiou that such should be

the case. The principle on which the doctrine of cypres rests

is that expressed by Lord Eldon in the cases of Moggridge v.

Thacliicell (1), and Mills v. Farmer (2), namely, that where

a testator has shown that charity is the substance of his gift,

and a particular disposition merely the mode, the failure of

the particular mode is not to hinder the substantial gift to

charity being carried out: see also Ex parte Governors of

Christ''s Hospital (II). In tlie present case the testator’s plain

intention was to give to charity. The case consequently waa

not governed by the rule laid down in Cherry v. Mott (4) and

Chamberlayne v. Brackett (5), to the effect that where the testa-

tor has a particular object in view and not a general cliaritable

(1) 7 Ves., 36.

(2) 19 Ves., 482; S. C., 1 Meri.,

(3) L. R., 8 Chap., 199.

(4) 1 My. & Cr., 123.

(5) L. R., 8 Chap., 206.
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intent, the gift, if its objects fail, will not be applied cypres,
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appellant’s contention that his right to a share in the gift

Advocate to the Calcutta prisoners had been determined by previous
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decrees is not supported by the terms of these decrees, which

did not, in fact, deal with the matters now in question. The
remarks which have been cited from Lord Brougham’s judgment

in the previous appeal, were not necessary for the decision of

the case as it then stood. They express the erroneous view

of the doctrine as to cypres which Lord Brougham then enter-

tained, and which he had similarly expressed in the earlier stage

of the case of the Ironmongers^ Company v. The Attorney

General (1). Tliat view was corrected at a later stage of that

case (2). The cases of Fish v. Attorney General (3) and Re
Ashton^s Charity (4) are opposed to the view that cyprh will

not apply where the residuary bequest is to a charity;

In his petition the appellant claimed as a residuary legatee

for a lapsed legacy. Assuming that position he has no locus

standi to ask for a reform of the cypres scheme approved of by
the High Court. It has been laid down in the Ironmongers'*

case that a Court of Appeal ought not readily to interfere with

the discretion exercised by the Court below in framing a cypres

scheme. In the present case there are reasonable grounds
for limiting the benefit ot the scheme to India and excluding
Lyons.

Mr. Hemming in reply.

Their Lordships took time to consider their judgment which
was delivered by

Sitt M. E. Smith.—The questions in this appeal arise

upon one of the bequests in the will of Major-General
Claude Martin, whereby he gave the annual sums of 5,000
rupees aud 1,000 rupees to be applied respectively to the dis-

charge and relief of poor debtors detained in prison in Calcutta.

(1) 2 My. & K., 576.

t-’) 10 Cl. & Fiu., 908.

(3) li. R,, 4 321«

(4) 27 Beav., IIS.
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The residue of his large property the testator bequeathed, in the

special manner more particularly stated hereafter, to increase

the funds of certain charitable establishments which, by pre-

vious clauses in his will, he had founded in Calcutta, Luck-

now, and the City of Lyons, in France. The bequests to poor

prisoners in Calcutta having failed by reason of the abolition

of imprisonment for debt, the point to be considered is, whether

these gifts are to be dealt with by the Court upon the princi-

ple of a cyprls application of them, or whether, as the appellants

contend, they fall into the residue, so as to increase the endow-

ments of the three establishments above referred to.

The testator was a Frenchman, born in Lyons. lie entered

the military service of the East India Company, and attained

the rank of Major-General. With the sanction of the British

Government he afterwards took service under the Ruler of

Oude, -and. resided at Lucknow, where he died in September

1800, The will, dated the 1st January 1800, was comj>osed

and written by the testator himself in English, a language

of which, it appears, he had only an imperfect knowledge. It

contains numerous bequests, comprised in thirty-four articles

or clauses, and has been the subject of many suits and much
litigation. Several questions arising upon it, and notably the

question whether the English law relating to aliens had been

introduced into British India, were determined by this Committee

on appeal in 1836. The judgment was delivered by Lord

Brougham, and some passages of it will hereafter be referred to.

Tlie general history oi the suits will be found in Mr, Moore’s

full report of the case (1).

By the will in question the testator bequeathed his property,

which he valued at upwards of thirty laklis of rupees, partly to

individual legatees, and morelargely to various charitable objects.

The most prominent of the charities were the institutions he

founded in Lucknow, Calcutta, and Lyons for educational

and other purposes, his desire being to perpetuate bis memory
in these cities. The purposes are not precisely alike in the

three cities, owing to the different conditions of the countries

to which they belong. The bequest to Calcutta is found in

(1) The Mayor of Lyons v. The East India Company^ 1 Moore's 1. A., 175.
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the 24th Article of the will; that to the City of Lyons is

contained in the 25th Article, and is as follows:

—

“ I give and bequeath the sura of 200,000 sicca rupees to be deposited

in tlie most secure interest fund in the town of Lyons in France, and

the Magistrates of that town to have it managed under tlieir protection

and control ; that above mentioned sum is to be placed, as I said, in a

stock or fund bearing interest, that interest is to serve to establish an

institution for the public benefit of tliat town ; and tlie Academy of

Lyon are to devise the best institution that can be permanently supported

with the interest accruing of the above named sum ; and, if no better,

to follow the one devised in the Article 24 as at Lucknow ; the

institution to bear the name of Martiniere, and to have an inscription

made at the house of the institution, mentioning the same title as

the one of Calctitta, and this institution to be established at the

Place of St. Pierre, St. Safurinn being where I have been christened

—

there at that place to buy or build a house for tliat purpose
; and

to marry two girls every year, to each 200 livres tournois, besides

paying about 100 livres for the marriage and feast of each of those who

married : or if the institution, such as the Lucknow one, educating a

certain number of boys and girls, then they are to have a sermon and a

dinner for the school-boys and those that are married, and they are to

drink a toast in inomory of the institutor; and a medal is to be given

of the value of 50 livres, with a premium in cash or in kind, to be

about 200 livres, to the boy or girl that has been the most virtuous,

and behaved bettor during the course of the year ; and also to have a

premium of the value of 100 livres for the second that behave better,

and also a third premium of about 60 livres for the third that behave

better. I am in hope that the Magistrate of tlie town will protect the

institution
; and iu case the sum above allowed of 200,000 sicca

rupees is not suiricieut for a proper interest to support the institution,

and buying or building the house, then I give and bequeath an additional

sum of 50,000 sicca rupees, making 250,000 sicca rupees. One of my
male relations residing at Lyons may he made administrator or executor,

joined with any one appointed by the Magistrate to be manager of the

said institution ; and these managers are to have an economical com-

mission for their trouble, taken from the interest of the sum

above mentioned. I also give and bequeath the sum of 4,000 sicca

rupees to be paid to the Magistrates of the town of Lyons for to liberate

from the prisou so many prisoners as it may extend, such that are

detained for small debt ; and this liberation is to be made the day of



VOL. I.] CALCUTTA SKIIIES.

month I die^i, as that the rt^memhrance of the donor may be known,

and my name, Major-General Martin, is llie iustitutor ; and as given

and bequeathed the sum of 4,000 sicca rupees for to liberate some poor

prisoners as far as tliat sum can afford it. This I mention to have it

made known, as that if neglected, that some charitable men may acquaint

the Magistrate of the town of Lyons, as that they might oblige ray

executor, administrator, or assigns, to pay the same above said, and bo

mote regular in their payments.”

It is t) be observed tliat this 25th Article contains the "ift ofO
an annual sum of 4,000 ru[)ees to be paid to the Magistrates of

Lyons to liberate poor prisoners detained for debt.

The analogous gift in favor of poor prisoners iti Calcutta,

which forms the subject of the present appeal, is u it in like

manner included in Article 24, containing the principal bequest

to tliat city, but is found in a separate article (the 28th), which

is as follows :

—

I give and bequeath the sum of 5,000 sicca rupees to ho paid

annually to the Magistrate, or Supreme Court of Calcutta, or to Goverji-

meut. This sum is to serve to pay the debt of some poor honest

debtor detained in jail for small sum, and to pay as many small debt and

liberate us many debtor as the sum can extend. This liberation is to

be made the day and mouth, I died, as a commemoration of the donor ;

and us being a soldier, I would wish to prefer liberating any poor

officers or other military men detained for .small debt preferal^le to

any other. And I also give aii<l bequenfh the sum of sicca

rupees to bo paid yearly, and to make a distrilnUion of it to tlio poor

prisoners remaining in jail on the same day us the one mentioned

above, both sums making 6,000 rnpi*t^8 every year.”

The material part of tlio 33r(l Article, which contains what

may be treated as a residuary di.sposition, is in the lol lowing

terms :

—

“ After nil accounts being settled, and snixt insured for the intere.st

for the payment of the several infiiithly pensions, and the several pay-

ment of gift and olliers, as also the several establishment, if a surplus

above 100,000/. sterling, or about 10 lacs of sicca rupoe.s, reraain of ray

estate, tliat above surplus of 10 lacs of sicca rupees is to be divided in

such a manner as to increase the several establishment of Calcutta, at

Lyons, and Lucknow, as that they may be permanent and exist for ever.

Besides the sum allowed for fiuisUing all the building, and other of

42
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Coustantiu HousC) wliieli I suppose may amount to 200,000 sicca rupees,

I also give and bequeath tlie sum of 100,000 sicca rupees for the sup-

port of the college and other school, to be regulated as the Calcutta

establishment, us per Article 24, as also ab the establisment at Lyons,

Article 25, the gift for the poor of Lucknow, to be conducted as men-

tioned in Article 23. I also give and bequeath the sum of 4,000 sicca

rupees to be paid annually for to liberate as many prisoners for debt at

Lucknow as it may extend, and if none, then that sum is to remain to

the estate ; any sum remaining is to be placed at interest for to accu-

mulate, and improve the several establishment and concern of Indigo.”

This article, it may here be remarked, comprises a gift of

4,000 rupees, to be paid annually to liberate poor prisoners for

debt at Lucknow, but with a direction, that “ if none, that

sum is to remain to the estate.’*

Without going into the details of the suits, it will be convenient

to refer generally to the proceedings relating to the fund now

in dispute.

It appears that by an order of the Supreme Court of Judi-

cature at Fort William of the 11th November 1802 made in

the cause of Uvedale v. Palmer, a scheme which had been

settled by the Master for the administration of the charities for

the release and relief of poor prisoners at Calcutta was con-

firmed by the Court, and funds to satisfy these charities were,

by orders of the Court, transferred to the credit of two accounts

entitled respectivly, Distribution of General Claude Martin’s

Fund for the Release of Prisoners,” and “ Distribution of

General Claude Martain’s Fund for the Relief of Prisoners.”

The above orders are not found in the Record, but their

existence was admitted by the Counsel, and the substance of

them is stated in the petition of the OflSciating Advocate-

General of the 3rd August 1865, and in a previous decree of

the 31st August 1840. It also appears that the income of these

funds, in excess of what was required for poor prisoners, had

accumulated, and at the date of the petition of the Advocate-

General above referred to, the fund amounted in the aggregate

to about 351,000 rupees. This petition, after stating that for

mauy years past, owing to the passing of laws for the relief

of iusolveut debtors aud other causes, the existing scheme had
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become obsolete,” submits that there were useful charitable

objects of a kind not very different from those contemplated by

tlie testator, and also charitable objects of other descriptions

which the testator approved and made the subjects of other

bequests, towards which the income of the funds might now

be beneficially applied
; and prays to be at liberty to submit a

scheme for tlie application of the funds in lieu and superses-

sion of the former schemes.”

On the 3rd August 1865, an order was made on this petition

as prayed. This was done without citing the Mayor of Lyons ;

and in making it the Court evidently assumed it had power to

deal with these funds on what is called the cjjprh principle.

A scheme was accordingly settled and confirmed by an order

of the Court on the 2nd March 1866. This scheme provides,

in substance, that a sum of 150,000 rupees, representing an

annual income of 6,000 rupees, should be reserved in an

account, to be headed, “ The Account of General Martin’s Fund

for the Kelease and Relief of Prisoners;” the income of which

was to be applied by the visiting justices to assist convicts who

liad conducted themselves properly in prison upon their di.s-

charge ; and that the corpus of the fund, after reserving the

above sum of 150,000 rupees, should be apj)licd as follows,

viz,

:

‘‘ that one lakh of rupees should be transferred to the

credit of the Governors of the Calcutta Branch of La Martinicrc,

and the residue (amounting to nearly a lakh of rupees) after

paying the costs of these j)rocceding8, should be transferred to

the credit of the Lucknow Branch of La Martinii^re for the

general purjK)ses of these institutions respectively.” Some special

directions also were given regarding the <1^)0811100 of the fund

transferred to Lucknow.

It will be convenient to mention here what has been done

with respect to the charities for the liberation of poor prisoners

in Lyons and Lucknow. With re.spcct to Lyons, it was

declared by the decree of the 23rd February 1832 (and this

declaration was not disturbed on the appeal, in 1836), “ that a

sum sufficient to satisfy the bequest of 4,000 rupees to be paid

annually for the liberation of prisoners at Lyons, together with

the accumulation of interest frince testator’s death had been
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fully paid to the Mayor and Commonalty of Lyons.” It appears

therefore that this fund, instead of being carried to an account

in the causes, as was done with the Calcutta fund, was, before

the year 1832, paid over fully ” to the Municipality of Lyons,

and that the administration of it has since taken place without

any control by the Court.

With respect to Lucknow, the decree of the 23rd February,

1832, declared that it being impossible owing to the form of

Government at Lucknow and other causes to give effect to the

gift in favour of poor prisoners at that place, the bequest was

void. This declaration relating to the gift to poor prisoners of

Lucknow was not disturbed on appeal, and the residue was

increased by the amount which would have been required to

satisfy it. No objection a[>pear8 to have been made to the

Lucknow gift going into the residue; but it is to be remembered

that in the clause of the Will relating to this legacy it is

expressly directed that in case of failure the sum is to remain

to the estate
”

The order of the 2nd March 1866, confirming the scheme

for the application of the funds in dispute, appears to have been

unquestioned until 1873, when the petition of the Mayor of

Lyons, which gives occasion to the present appeal, was filed.

The petition (dated 21st June 1873), after stating the facts,

and asking relief with resj)ect to other sums which was granted

in the Court below, j)rays that it might be declared that the

bequests in the 28th Article of the testator’s will had failed,

and that the sum standing to the credit of tlie accounts for the

release and relief of jn'isoners at the date of the order of the

2nd March 1866, fell into and formed part of the residue of the

testator’s estate. It also prays for relief consequent on this

declaration, to the effect that this amount with the accumulations

should be ascertained and carried to the general credit of the

causes, and divided between the petitioner and the other

residuary legatees.

The Judges of the High Court, in a judgment fully stating

their reasons, whilst granting relief to the petitioner on other

matters, refused this prayer; and inserted in their formal decree

a declaration containing the ground of their refusal in these
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terms :— That the charitable gift in the 28th Clause of the will

was an absolute charitable gift, capable of being applieil cj/prcif;

and that the petitioner, the Mayor of Lyons, as one of the

residuary legatees under the will, is not entitled to any of the

funds appropriated to that gift.”

It is to be noticed that the only question raisc’d by tlie petition

is, whether the appellant, representing the city of Lyons, is

entitled as one of the residuary legatees to a share of these

trust funds, as having fallen into the residue. Whether the

Martiniere establishment of Lyons should have been included

in the distribution provided by the scheme ordered by tlie Court

is a different question, which is not raised by the ]>etition.

Three points were made at the bar b}^ the appellant’s Counsel.

1. That the doctrine of cj/pres disposition of charitable

legacies is inapplicable Avbere the residuary bequest is to

charity.

2. That if this be not true as a general proposition, the

doctrine is inapplicable to the particular case, by reason of the

sj)eeial provisions of General Martin’s will.

3. That the previous decrees have determined tlie question

in the appellant’s favor.

t. The apijellant’s Counsel did not disj)ute the general doc-

trine, and there is no doubt that althoiigli strongly diaa[)proved of

by Lord Eldon, it was in his time so firmly established, that this

great Judge felt himself bound, contrary to bis own opinion, to

give effect to it. But tlieir broad contention was that there was

no room or necessity for the interposition of the Court wliere

the residuary bequest is to charity, and they sought in the

reason of the rule the grounds for snpporfir)g this distinction.

Tlie rule, they said, wiis founded on the presumption that

although the gift might be to a ])articular charity, the intention

was to give to charity generally, and the Court therefore, when

the particular disposition could not be carried into effect,

undertook to make a cypres application of the fund in order

that charity should not he disappointed. The reason of the

presumption, it was said, being to prevent funds given to charity

from falling to residuary legatees or next-of-kin, and so dis-

appointing the general iutcutiou of charity, altogether failed.
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and left no foundation for the interposition of the Court where

the bequest of the residue itself was to charity. Why, it was

asked, should the Court interfere to intercept a fund falling into

a residue devoted to <^harity, substituting its own discretion

for the testator’s?

The question thus raised does not seem to liave been dis-

tinctly before the Courts in any of the previous decisions
; but

their Lordships, after fully considering the argument, are

unable to perceive satisfactory grounds for such a limitation of

the cyprh doctrine : certainly not as a limitation applicable

generally to all cases in which the residuary bequest is to

charity, whatever its kind and nature may be. The principle

on which the doctrine rests appears to be, that the Court treats

charity in tlie abstract as the substance of the gift, and the

particular di.sposition as the mode, so that in the eye of the

Court, the gift, notwithstanding the particular disposition may
not be capable of execution, subsists as a legacy wbich never

fails, and cannot la[)se.

This seems to be what Lord Eldon understood to be the

effect of the decisions, from the following passage of his judg-

ment in Mills V. Funner (1).

“ With regard to charity, therefore, without going through

all the cases, which I examined with great diligence in

yridye v. Thackwell^ a case that, bound by precedent, I decided

as much against my inclination as any act of my jiidicial life,

I consider it now established, that although the mode in which

a legacy is to take effect is in many cases with regard to an

individual legatee considered as of the substance of the legacy,

where a legacy is given so as to denote that charity is the

legatee, the Court does not hold that the mode is of the

substance of tlie legacy, but will effectuate the gift to charity,

as the substance
;

providing a mode for that leyatee to

take which is not provided for any other legatee.” This passage

is reported in somewhat different language, but substantially to

the same effect, in 1 Men, 99.

Nor can the suggested distinction, as a general qualification

of the doctrine, be, in reason, maintained. Cases may be easily

(l) As reported in 19 Ves., 486.
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suppofi^ed where the charitable object of the residuary clause is

so limited iu its 8coj)e, or requires so small an amount to satisfy

it, that it would be absurd to allow a large fund bequeathed to a

particular charity to fall into it. If a large sum Avere given to

endow a college, and the residue bequeathed for the support of

three poor almswomen, or to provide coals at Clu’istmas for ten

poor persons, it would be manifestly absurd, supposing the cj/pres

doctrine be established at all, to witlihold tiic application of it

in instances of this kind. It cannot, therefore, in their Lord-

ships’ opinion, be laid down as a general principle that the

cypres doctrine is invariably displaced where the residuary

bequest is to charity.

II. But it was next contended tlmt. however this may be,

the Court below was wrong in applying the cypres doctrine to

the will in question. Undoubtedly the charitable establish-

ments mentioned iu the residuary bequest are of a comprehen-

sive character, as well as prominent objects of the testator’s

bounty ; and the argument of the appellaiit’s Counsel on this

part of the case was strongly urged and has been carefully con-

sidered by tljeir Lordships. The argument on this point really

raises two distinct questions; (1) Avhether the cypres doctrine is

excluded ; and (2) Avhethcr upon the construction of the will

there Avas a bequest over of tlie legacy, in case of failure of

objects, to the Martinicre charities.

On the first (in the discussion of which it must, of course, be

assumed there Avas no bequest over, otherwise cadit queestio)

tlie argument Avas founded on tlie presumed intention of the

testator to make the Martinicre establishments the princij)al

objects of his bounty, and to give them the benefit of all lapsed

funds. There is certainly much to favor this presumption ;

but if it be granted for the sake of the urgimieut that, looking

at the whole Avill, it is probable the testator, supposing he had

thought about it at all, Avould have wished the bequest iu ques-

tion to have gone to increase the funds of these establishments,

can this conjecture of intention—and upon the hypothesis that

the will docs not contain expressly or by implication a

bequest over, it can be no more—exclude the operation of the

doctrine ? It seems to their Lordships that an answer in the
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negative is found in the explanation of the doctrine already

given, and that on this point the contention of the Counsel for

the respondent is supported both by principle and precedent.

It was in effect that the Court, when deciding whether the

cypres doctrine applies, looks only to the particular gift, and if

it finds charity to be the legatee, sustains the legacy as sucIj,

without regarding at this stage of the inquiry (whatever may be

proper when a scheme comes to be framed) the rest of the will.

This view of the doctrine appears to have been present to

the minds of the learned Lords wlio took part in the decision of

The Ironmongers^ Company v. T'hc Attorney- General (1),

although the discussion in the House of Lorils turned wholly on

the propriety of the scheme for the distribution of the trust

funds; it never having been doubted apparently that the

doctrine itself was applicable. In the will in that case the

testator had divided the residue of his property between three

charities, and the question arose upon a scheme for the appro-

priation of one of them, viz,^ the gift for redeeming British

slaves in Barbary, which had failed for want of objects. It was

held that, in aj)plying the cypres doctrine, the Court was to look

primarily to (he object of the charity which has failed, and was

not bound to apply the funds which were set free in that case to

the two other charities mentioned in the residuary clause of the

will. Tlie Counsel, in arguing, is re{)orted to have said :

—

The proper application of the doctrine of cypres is, that you

arc to look to the objects of the testator, and to what comes

near to those objects.” To which Lord Cottenhara replied :

No, cypres means as near as possible to tlie object which has

failed.” Although this opinion was expressed with reference to

a scheme for the distribution of the fund, it is clearly to be

inferred that this would have been the consideration by which

Lord Cottenham would Inive been guided in a case where lie

had to decide whether the doctrine applied at all. And upon

fully considering the operation as well as the principle of the

rule, it is difficult to see that it could be otherwise. Their

Lordships, therefore, are brought to the conclusion that the

jurisdiction of the Court to act on the cypres doctrine upon the

(I
)
10 Cl. & Fin., 908.
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failure of a specific charitable bequest arises whether the residue

be given to charity or not, unless upon the construction of tlie

will a direction can be implied that the bequest, if it fails,

should go to the residue.

The question remains whether such an impliciition arises upon

this will. It certainly cannot be inferred from the terms in

which the respective gifts to poor prisoners in Calcutta and

Lyons are bequeathed, that the testator had contemplated the

failure of either of these cliarities, or had formed any intention

in that case regarding them; on the contrary, llie inference

arises, upon comparing these clauses wiili the corresponding

gift for the benefit of prisoners at Lucknow in which there is a

direction that in the event (^f failure it shall remain to the estate,

that he had not. If, then, an implication can he made, it must

be from tlie residuary clause itself, construed with the otlH‘r

parts of the will relating to the Maitinicro establishments.

The frame of this clause is peculiar :
“ after the several payment

of gift and others, as also the several establishment—if a

surplus above ten lakhs remain, that above surplus is to be divid-

ed in such a manner as to increase the three establishments.**

Assuming tliis to be a residuary disposition into winch, in case

of failure, legacies other than to charity would fall, yet, in con-

sidering the present question, tlie peculiar frame and language

of it cannot be disregarded, and from these it may be inferred

that what was present to the testator’s mind, and what alo'ie he

intended to dispose of, was a residue after the funds for these

charities had been provided and set apart. It seems, therefore,

to their Lordships, that there is not such a necessary inference

of intention to be found in the terms and provisions of the will

as is required to raise the implication of a bequest over by the

testator of these legacies, upon the failure of the particular cha-

rities.
,

III. The third point argued at the bar was that the decrees

already passed are judgments in his favor on the questions above

discussed. What the Counsel maiuly relied on was a general

declaration as to the surplus funds contained in the decree of

the 23rd February 1832, which was left undisturbed ou appeal,

and a disposition by a later decree of the Slst August 1840, of
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part of such surplus funds among the three Martini^re establish-

ments.

It is to be observed that the judgment of the High Court does

not notice this point, nor does it appear to have been insisted ou

below. But however this may have been, their Lordships can-

not find anything in the decrees referred to which decides the

question. The declaration in the decree of 1832 was to the

effect that after setting aside sufficient funds for the various

charitable and other purposes of the will, the surplus, if amount-

ing to ten lakhs, should be at once divided between the three

establishments, and if it fell short of ten lakhs, should accumu-

late until it amounted to that sum, and be then divided. This

is no more than an exposition of the will with regard to the

surplus, after provision had been made for the particular gifts.

The Court did not then contemplate the failure of the gift in

question, and could not have intended to make any declaration

regarding it. The disposition referred to in the later decree

of 1840 was only a distribution of part of the surplus on the

footing of the declaration in the decree of 1832.

Reliance was placed by the appellant’s Counsel on some

observations in the judgment of this tribunal, delivered by Lord

Brougham, in the former appeal. A question had arisen whe-

ther the gift to found the establisment at Lucknow could in

the circumstances of the country, be carried into effect. The

decree below, founded on reports of the Master, declared the

inability of the Court to give effect to that bequest, but the

Court considering that the Governor-General had the means of

doing so, had ordered the funds to be paid to the Government

for that purpose. This tribunal held that this part of the

decree was not warranted by the Master’s Reports, and directed

a further reference upon the facts. In staling the questions

which arose, Lord Brougham made the observations relied

on (1) :—“ Can the decree as to the application of the fund stand ?

— Sliall the fund be applied to the establishment and support of a

college at Lucknow ?—Shall it sink into the residue and be

divided between the two charities appointed to be established at

Calcutta and at Lyons ?—for the cases of Attorney-General v*

(l) 1 Moores I. A., '290,
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Uishop of Llandaff and Attorney^Qeiieral V, The Ironmongersi*

Company (2), make it clear tliat in this case, which is indeed

stronger than either of those, the other two charities naust take

if the gift fails as regards the third.” It is obvious that the

question of the ultimate disposition of the fund was not ripe for

decision, the point tlien under consideration being the directions

proper to be given for carrying into effect, if possible, the

Lucknow Charity; and, indeed, the decree advised by this Com-

mittee, giving directions for that object, was expressly made

without prejudice to any question as to the final applicatioti

of the same fund under the directions hereinafter contained or

otherwise.” The observations in the judgment, therefore, can

only be regarded as an opinion, and not as a judgment. So

regarded, however, they would have been entitled to great

weight, if their authority had remained unimpeached. But

the subsequent decision in the case of the Attorney^ General v.

The Ironmongers* Company (3) in the House of Lords, in which

Lord Brougham concurred, corrected the views his Lordship

had expressed in an earlier stage of that case, and in the obser-

vations referred to. That decision was in effect that among

charities there was nothing analogous to benefit of survivorshij).

It was lastly submitted by the appellant’s Counsel, that if a

cypres application was admissible, the actual scheme which

excluded the Lyons Charity from participation in the fund is

an improper one. Tlie High Court held, and, as their Lord-

ships think, rightly, tiiat it was not competent for the appel-

lants, under their present petition, which is confined to the

claim of a share of the residue, as residuary legatees, to open

the scheme. But with a view to prevent further litigation and

expense, the J udges expressed an opinion that if it was proper

to reform the scheme at all, it might be right to confine it to

charitable objects in the city of Calcutta, excluding both

Lucknow and Lyons. Their Lordships have been invited to

correct this view, and to declare that the Lyons Charity ought

not to be excluded.

Agreeing with what was said in the House of Lords, in the case

(1) Not reported. (2) 2 My. & K., 576.

(3) 10 Cl. & Fin., 908.
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of The Ironmongers* Company (1), asto the care and circum-

spection to be exercised by a Court of Appeal in substituting its

discretion for that of the Court below, their Lordships would be

reluctant in any case to interfere with a scheme unless it were

plainly wrong, and still more to unsettle, by a premature declara-

tion, one which is not regularly before them. Besides, bearing

in mind the opinions expressed in the House of Lords, so often

referred to, they are not satisfied, as at present advised, that the

view of the High Court does not accord with them. The sum

of these opinions appears to be, that whilst regard may be had

to the other objects of the testator’s bounty in constructing a

scheme, primary consideration is to be given to the gift which

has failed, and to a search for objects akin to it. If this be the

rule, may not the gift to poor prisoners in Calcutta be consi-

dered to have a local character ; and in that case, may not a

scheme properly framed for the benefit of other poor persons in

Calcutta be supported, as being cypres to the original purpose.

And if these questions are capable of being answered in the

affirmative, it follows that it would not be a valid objection to the

])resent scheme that it gives no part of the funds to Lyons.

The contention upon this point, tlien, appears to come to this,

that the inclination of the testator to benefit the Martini^re

institutions so strongly appears, that it ought to guide the Court

in framing a scheme, in preference to the principle of selecting

an object near to that which has failed. Opinions may well

differ on such a point. Reasons are not wanting in favor of

the appellant’s contention; but, on tiie other hand, much may
be said in favor of the view that these gifts to poor prisoners

bear the cljaracter of a charity for the relief of misery in the

))articular locality. The necessary funds for them were directed

by the will to be set apart, and in the case of the Lyons Charity

were, long ago, paid over to the municipal authorities of

that city. It may well be doubted whether if such a

contingency as the failure of the gift to Lyons should occur,

it would be thought proper that any part of the funds paid

over to the authorities there should be restored to India.

Their Lordships are not now called upon to decide whether

(1) 10 Cl. & Fin., 908.
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the application of the gift whicli has failed to the relief of cri-

minal prisoners, and the transfer of part of it to Lucknow, are

j)roper, or the best possible disposition of the fund. All they

need say about the actual scheme is, that they do not feel justi-

fied U]>on the present appeal in declaring, as they are invited

to do, that it is necessarily bad, because no part of the fund has

been appropriated to the Lyons Charity.

In the result, their Lordships will humbly advise Her Majesty

to affirm the decree of the High Court, and to dismiss this

appeal with costs.

Appeal dism Used.

Agents for the appellant: Messrs. Young^ Jackson and Co.

Agents for the respondents : Messrs. Lawford and IVaterhouse.

APPELLATE CIVIL.

liefore Mr. Justice L. S. Jackson and Mr. Justice McDonell.

KIlAJAll ASIIANOOLLAII (one of the Defendants) v. KAM-
DIIONE BIIUTTACIIAIIJEE (Plaintiff).

Limitation— Beug. Act VIII of 1869, s. 27

—

Suitfor Possession with Mesne

Profits— Defendants— Title,

A suit for possession of certain lands “ by establishinpr the plaintiirs howla

right,*’ and for mesne profits brought against a sliureholder of the talook in

which the lands are situated, a former talookdar, and certain ryots who paid

rent to the first defendant, is not a suit t<f recover the occupancy of the land

from which the plaintiff has been illegally ejected by the person entitled to

receive the rent, within the meaning of s. 27 of lieng. Act VIII of 1869, and

is not governed by the limitation provided by that section.

Suit for possession of certain lands by establishing tlie

plaiutifTs howla right,” and for mesne profits. The defeudants

were the auction-purchaser of a share of the talook wherein

• Special Appeal, No. 1163 of 1875, against a decree of the Second
Subordinate Judge of Zilla Backergunge, dated the 5th of April 1875,

affirming a decree of the Additional Munsif of that district, dated the

19th of September 1873.
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the lands were situated, the late talookdars, and certain ryots

who, the plaintifi’ alleged, had joined in ousting him from

possession by paying rent to the first defendant.

Botli the lower Courts having decided the suit in the plaintiff's

favor, the first defendant appealed to the High Court, on the

ground, amongst others, that the suit ought to have been dis-

missed under s. 27 of Beng. Act VIII of 1869, inasmuch

as it had been instituted more than a year after the date of

dispossession.

Baboo Chunder Madliub Ghose (with him Baboo Lall Mohun

Dass), for the appellant, contended, that the suit was practically

a suit against tlie landlord; that the second defendant had in fact

acted as a servant of the first defendant ; and that the joinder of

the ryots made no difference, since the suit was to recover posses-

sion, and was not a suit for rent ; and that, therefore, the pro-

visions of s. 27 of Beng. Act VIII of 1869 were applicable.

Baboo Hurry Mohun Chuclierhutty^ lor the respondent, con-

tended that the section cited did not apply to the present suit,

because the first defendant was only one of several shareholders

and not a person solely entitled to receive the rent; secondly

because the plaintiff also claimed mesne profits, and lastly

because the tenants were joined as defendants—Mugnee Roy v.

Lalla Khoonec Lall (1). The corresponding section of Act X of

1859 (s. 23, cl. 6) has been held to be inapplicable to suits

in which the jdaintiff sets out his title, and seeks to have his

right declared and possession given him in pursuance of that

title— Gooroodoss Roy v. Hamnarain Mitter (2) and Baboo

Lalljee Sahoo v. Baboo Bhugwan Doss (3).

Baboo Chunder Madhub Ghose in reply.

The judgment of the Court was delivered by

Jackson, J.—It appears to us that this is not a suit to which

the provisions of s. 27 of Beng. Act VIII of 1869 could be

applied for the purpose of barring the suit as not brought within

one year. Whatever other difficulties that section may present

0) 6 W. R., Act X RuL, 1 9. (2) R. L. R , Sup. Vol., 628.

(3) 8 W. R., 337.
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in regard to suits differing from the present one, we think there

are many circumstances which prevent the application of it

here. In the first place, it is not simply a suit to recover the

occupancy of laud from which the plaintiff has been dispossess

sed by the person entitled to recover the rent. There is a cer-

tain complication in the facts alleged, because the plaintiff claims

a howla right of which the principal defendant altogether

denies the existence. He sues Khajah Ashanoollah, who is not

the sole zemindar, but one of the persons entitled to the rent.

He sues also Ram Cooinar Sen, the previous talookdar of this

estate, and he also sues the several persons who are now paying

rent to Khajah Ashanoollah. The case is not therefore merely

whether the plaintiff has been unduly ejected from a subsisting

tenure, but whether the Courts will find and establish by their

adjudication a howla right which the plaintiff asserts and the

defendant denies. The plaintiff also seeks to recover wasilat.

Taking all these circumstances together, it appears to us that this

is not a suit of the simple nature referred to in s. 27, and

that clearly limitation would not apply. But beyond that it

may be observed that this question is now raised for the first

time in special api)eal. The only kind of limitation set up by

the present special appellant in his answer to the suit was that

of twelve years. He denied that the plaintiff had been in posses-

sion of the land in any shape within twelve years previous to

the suit. That allegation has been disallowed by both the Courts.

I may observe that the defendant’s written statement in this

suit has been verified by his inookhtear. No doubt, there are

certain kinds of cases in which an extensive landholder may
be allowed to make the verification by his local agent, but there

are many allegations in this case which the defendant ought

to have personally admitted by signing the verification himself,

and I do not think that the Court should, in the exercise of its

discretion, allow written statements such as the present one to

be verified by the mookhtear. For all these reasons, we think

that the plea now set up must fail, and as there is no other point

relied upon, this appeal must be dismissed with costs.
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ORIGINAL CIVIL.

Before Mr, Justice Pontifex.

NOCOOR CIIUNDER BOSE r. RALLY (JOOMAR GHOSE.

Limitation—Act IX of J871, Sch. //, No. 7*2

—

Promissory Note payable

on Demand^

The (Icfcmlant gave the plaintifi a promissory note on the 5th August 1869,

payable on demand with interest at 5 per cent, per annum. No sura either

ill respect of principal or interc.st was paid on the note, and payment was

demanded for the first time in November 1875. Act XIV of 1859 contains

no provision as to the date of the accrual of the cause of action in a suit on

a promissory note payable on demand, but Act IX of 1871, which repeals

Act XIV of 1859, and which applies to suits brought after the 1st April

1873, provides that the cause of action in such a suit shall be taken to arise

on the date of the deuiand. In a suit brought on the note after the demand,

held that the cause of action aro.se at the tlate of the note, and as a suit

on it would have been barred under Act XIV of 1859 if brought before the

1st April 1873, the subscijucnt repeal of that Act would not revive the

plaintilT’a right to sue.

Suit on a promissory note, payable on demand, dated the 5th

August 1869, for lis. 5,603 with interest at tlie rate of 5 per

cent, per annum.

The plaint stated tliat the plaintiff for the first time demanded

payment of the note on the 14th November 1875, and sub-

mitted that his cause of action arose at that date, and therefore

the suit was not barred by limitation. It was admitted by the

plaintiff that no payment, either in respect of principal or

interest, had been made on the note. The defendant filed a

written statement, in which lie submitted that the suit was

barred by limitation, but he did not appear at the hearing of

the suit.

Mr, Bonnerjee, for the plaintiff, contended that the suit was not

barred; it was brought after the 1st April 1873, and therefore

Act IX of 1871 would apply. By No. 72 of Schedule II of

that Act, the cause of action on a promissory note payable on
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ilemand^ would arise on the demand bein^ made, and that having

occurred within three years, the suit is not barred.

Even under Act XIV of 1859, which was repealed by

Act IX of 1871, the suit would not have been barred : it

is submitted a demand would have been necessary, and that

limitation would not begin to run until such demand had been

made. Act XIV of 1859 contains no provisioti as to the

date of the arising of the cause of action on a promissory note

payable on demand. There are conflicting cases on the point.

In Parhati Charan Mooherjee v. Rammtrayan Matilal (1),

it was held that where it was agreed that a sum of money

should be repaid on demand, and that a monthly sum should

be paid on it in the meantime, the cause of action arose from

the date of the agreement to repay and not from the date of the

demand; but iu a subsequent and similar case

—

Brammarnnyi

Dasi V. Ahhai Charan Chowdry (2)—it was held that the cause

of action arose from the date of the demand. [Pontipex, J.—Is

there not a decision that if the suit were barred under Act XIV
of 1859, the subsequent repeal of the Act would not revive it.]

Yes, the case of Thakoov Kapiluauth Sahai Deo v. Govern-

ment (3) is on that point in favor of the defendant, see p. 460.

Pontipex, J. (after shortly stating the facts as above,

continued) ;—I wtis referred to two cases said to be conflicting

with one another. One Parhati Charan Mookevjee v. Ram-
narayaii Matilal (1) decided by Maepherson, J., and the other

Erammamai/i Dasee v. Ahhai Charan Chowdry (2) decided by

Norman and Pliear, J J. In eacli of these cases interest had

been paid up to within a short time of the date of suit. And
in the second case, Phear, J., expressly held that limitation did

not apply, however interest had been paid. As long,” he said,

^^as the plaintiff forebore to make demand of the principal, and
the defendant at the stipulated periods paid the monthly sums
by way of interest, so long it was, as it seems to me, impossible

in reason to say that the plaintiff had any cause of suit.” Tn
my opinion, both of tlie cases cited are adverse to the plaintiffs

claim, and, if additional authority was necessary, I might refer

(1) 5 B. L. R., 396. (2) 7 B. L. R., 489. (3) 13 B. L. R.,445.
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to the case of Tlempnvimnl v. Hnnuman (1). In the present case

neither principal nor interest has been paid since the 5th of

Auf^imt 1869, and if the jdain tiff had instituted his suit on the

6th of August 1872, it must have been dismissed as barred by

limitation.

It is impossible for me to hold that he is not barred now
because he lias deferred the institution of his suit until after the

first day of April 1873, the date mentioned in s. I of the

Limitation Act of 1871 (2).

I must, tlierefore, dismiss tlie plaintiff’s suit, but, as the defend-

ant does not appear, without costs.

Unit dismissed.

Attorney for the plaintiff: Baboo Krdlynath Mitter,

Attorney for the defendant : Baboo Troylucknath Raya,

nilVY COUNCIL.

MOUNG SIIOAY ATT (Di;rENi>ANT) r. KO LYAW (Plaintiff).

[On appeal from the Special Court of British Burma.]

Duress—Imprisonment—Avoidance of Contract.

An nnrcnt employed by tlic plaintifl* to purchase timber for him in the

Siamese territory was imprisoned by an officer of the Siamese Government, on

a charjjje brought against him by the defendant of stealing timber. In onler

to obtain his release he contracted to purchase from the defendant, for the

plaintiff, the timber which he was charged with stealing, at a price much
beyond its value. //cZd, that the plaintift might repudiate the contract aa

obtained under duress.

(1) 2 Mnd. H. C. Kcp., 472. Mancha Reddy

^

/t/., 298 ;
and Chinna-

(2) Sec Venkatachelln Mudali v. snwi Iyengar v. Gopaluvharry., Id.,

Sashagherry Rau, 7 Mad. 11. 0., 392; hut see Mndhavhhai Shiov-

283 ; Molakatella Naganna v. Pedda hhai v. Fattesang Nathuhhai, 10 Bom.
Narappa^ Venkataramanierv, H. C., 487.

Sib J. W. Colvilk, Sir B. Peacock, Sir M. E. Smith,

Sir K. P. Collier.
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In I3n!;lancl tho rapre fact of imprisonment is not deomod siidieiont to avoid IR76

an agreement made by one who is in lawful custody under the regular process Mouno Shoa*

of a Court of competent jurisdiction, where no undue advanta<re is taken of

the situation of tho party making the ui^reemerit. Kut in ii cjoiintry in which Dvaw.

there is no settled sywSteni ot law or procedure, and where the Judj^e is invested

with arbitrary powers, iiiiprisoiiment may in itself amount to duress such as

will avoid a contract entered into by the prisoner with the view of obtaining

release.

Appeal from a decree of the S[>ecial Court of Britisli Burma,

dated 3rd of June 1874, reversinjx a decree of the Judjre of

Moulmein, dated 21st April 1874.

The suit was instituted to recover Rs. 28,G03 damajres from

the defendant, for wrougfully causing the agent of the plaintlif,

one Nga Douk, whilst under restraiut, to enter on beluilf of tiie

jdaintiff into a contract, hy which the ]>laintiiF sustained consi-

derable loss. By the contract in question, Douk was to buy

from the defendant 152 logs of timber at a very high price, and

to give up to Lim some elephants and harness belonging to the

])laiutiff, a sum of Rs. 3,000 deposited by the plaintiff* with a

binyakiii (an officer of the Siamese Government), who was

alleged to be acting in the matter in collusion with the defend-
C5

“

ant, as payment of timber-duty, and a sum of Rs. 4,700, whicdi

the plaintiff* had advanced to certain foresters for timber wliich

lie was unable to utilize through being deprived of bis elepliants.

Tlie plaintiff* claimed these two sums, with interest at 5 per

cent, per annum, for fifteen mouths ; he also claimed Rs. 6,128

for the elephants and harness, and Rs. 9,000 as hire for the

elephants for fifteen months, at Rs. 150 each per month. In the

Court of the Jud<»-e of Moulmein, the suit was dismissed with

costs; but this decree was reversed ou appeal by the Special

Court of British Burma, ou the ground that the contract was

void as haviiio* been made under duress ;
and a decree was

given for Rs. 3,080 for the elepliants and harness, for the sum

of Rs. 3,000 deposited with the binyukin witli the interest

claimed, and for the use of four elephants for the time stated

at Rs. 140 per mouth. The claim of Rs. 4,700 was disallowed,

as beiDo^, even if proved to have been advanced, too remote to

be recovered in this suit* From that decree, the defendant

appealed to Her Majesty in Council*
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Mr, Leith, Q.C., and Mr. Doyne for the appellant.

Mr, Cavey Q.C., and Mr. Conjton for the respondent.

The judgment of their Lordships was delivered by

Sin M. E. Smith.—This is an appeal from a decree of the

Special Court of British Burma, reversing a decree of the Judge

of Moulmein, which had dismissed the plaintifPs suit, and giving

instead of that decree a judgment for the plaintiff* for the sum of

lls. 8,480, with interest.

The plaintiff and defendant are merchants in the timber trade,

residing at Moulmein, in British Burma, and it is their prac-

tice to go up into tlie Siamese territory, and under permission

from the Government to cut timber there, and bring it down in

a manner which has been described by Mr, Coryton, to Moul-

incin. The plaintiff, at the time when the transactions which

gave occasion to these proceedings took place, did not go into

the Siamese territory himself, but employed an agent called

Douk to purchase timber for him, and entrusted him with a

considerable sum of money, and with elephants used in draw-

ing the timber which has been cut. It seems that Douk, on the

20th September 1870, entered into an agreement with a man
called Pho to purchase some timber, 200 logs, if Pho could

obtain a permit. It will be necessary, hereafter, to consider that

agreement more in detail ; it is sufficient now to state the fact

that such an agreement was made, and the general purport of it.

A few months afterwards, on the 3rd of January in the follow-

ing year 1871, the defendant, who was personally on the spot,

also entered into an agreement with the same man Pho, to cut

timber for him, under a permit whicfi the defendant had obtained

from the Siamese authorities. The defendant entered into

agreements with two other foresters of a similar kind. Timber

was cut by Pho and by the two other foresters, and on the 6th

May, Douk, the plaintiffs agent, went to the two creeks which

seem to be called Whaypoogan and Whaykoonpai, where the

timber was stacked, and put his mark upon 152 logs. It

appears upon the evidence, that at that time there were no marka
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upon the tiinher, except those of the foresters who had cut it. 1876

It seems that Pho had cut 81 of these loj».s, and the two other men Mouno suoat
Att

had cut 71 logs. The defendant hearing of this proceeding, «>.

complained to a Siamese ofEcer, styled binyakin, who was said

to be a Judge of the district, of what Douk had done, aud tlie

Judge sent a peon with the defendant to arrest Douk, aud to

bring him before him. It seems that after searching for Douk
for two or three days, he was found, aud taken into custody,

considerable violence being used. How far some violence was

necessary to secure him, or what degree of force might reason-

ably have been employed for that purpose, does not appear, but

certainly it would seem that a great deal of violence was used
;

that he was beaten, tied with a rope, and in this state carried

into the presence of the binyakin. When there the binyakin

put Douk into irons, with an iron collar round his neck, and it is

said that threats of personal violence were used towards him,

unchecked by the binyakin. There is probably some exaggera-

tion in the evidence upon that point. But enough remains to

show that he was not only placed in imprisonment, but had these

irous put upon him, and au iron collar. Under these circum-

stances he was charged with having j)ut his mark upon the logs,

and ho was charged with having so done fraudulently and cri-

minally. That being the state of aifairs, and Douk being evi-

dently under great apprehension at the time as to what further

might happen, it was proposed that he, having j)ut his mark

upon the timber, should jiurchase it ; then there was a parley as

to the price, and ultimately it was stated that the price he must

give for this timber should be 45 rupees a log, a price certainly

much larger than the value of the timber as it then lay. It is

said to be the law of Siam that a man who has imj)roperly put

his mark upou timber which does not belong to him is liable to

pay the value of 10 logs for every log so marked. That law or

custom is by no means clearly proved, but whether it be so or

not, it is clear that the agreement for the purchase of the logs

by Douk was at a price considerably beyond their value.

It has been argued on the part of the appellant that although

Douk must be considered as a ])risoner at the time before this

Judge, yet his imprisonment was lawful^ and therefore that the
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i»76 contract cannot be avoided on the ground that lie was under

.«<) shoav illeo-al constraint at the time he made it. The Judge of Moul-

ineiii is right iii his view of the law of England, that in this

country if a man is under lawful imprisonment for a civil debt,

an agreement which he makes while subject to that constraint is

not, by reason of his being so subject to it, capable of being

avoided, ])rovided that it is not unconscionable. But imprison-

ment in a country where there is no settled system of law or

j)rocedure, and where the Judge is invested with arbitrary pow-

ers, is duress of a wholly different kind. In the one case the

])risoner knows that the length and severity of his imprisonment

are defined and limited by the law, and cannot be exceeded ;

whereas in the other the prisoner neither knows what will be

the length of his imprisonment, nor what amount of ])ain and

misery he may be put to; all is indefinite; and therefore the

apprehension acting on the mind of a man in such a situation

would be infinitely greater than if he were imprisoned in a

country like England, where the law is settled, and cannot be

exceeded by the Judge.

With regard to the actual circumstances of this imprisonment,

there was a great deal of violence used at tlie time of the

arrest, and wliether some violence was justified or not by Douk’a

resistance, it is uiujucstionable that he received a severe beat-

ing, wliich would atfoct the state of his mind. Then he was put

into irons. The charge is made against him—not that he had

iinijitentionally put his mark upon the property of another—but

that he had done so criminallv, with a view to steal it. He
knew what Iiad happened and might happen again in this Sia-

mese territory,—that a wrongful act of that kind might be very

severely punislied, and to an extent which in tliis country might

be supposed to be disproportionate to the olFeuce.

No doubt, speaking generally, all matters relating to a con-

tract are to be decided by the law of the country where tlie

contract is made, but there are principles of universal applica-

tion by which all contracts, wherever made, must be judged.

The first principle of contract is, that there should be voluntary

consent to it. In this country duress has always been held to

avoid a contract, cxcex)t in certain cases where the imprisonment
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is lawful. But this exception would not he held to apply to a i«7G

case where a man is in custody upon a criminal charge like the shoay

.
present, and has made au agreement to give a benefit to another

^
f.

to release him from that charge; in fact such a contract in this

country would be held to be void on other grounds. Upon the

face of it, this contract shows that the man was charcced with a

criminal offence. ‘‘Treephaw”—that is Douk —reijucsts not to

raise contention against rne with regard to liaving stolen,

impressed, and struck with hammer mark the 152 logs of teak

timber which has been cut, wmrked, and kept at the jilace allotted

by Moung Shoay Att in the forest, for which Moung Shoay

Att obtained the Imperial order and written permit.” It was to

get rid of that charge of having stolen these logs, when he was

in custody under the circumstances which have been referred

to, that this agreement was made. Their Lordships therefore

think that the plaintiff may repudiate it, as having been made

by his agent when under duress.

It is to be observed tliat the treaty between the British

Government and the Siamese Government contains this clause

:

W ith reference to tlie punishment of offences or the settle-

ment of disputes, it is agreed that all criminal cases in which

both parties are British subjects, or in which the defendant is a

British subject, shall be tried and determined by the British

Consul.” It seems, therefore, that the binyakin liad no juris-

diction to try tlie offence, and the proceedings hear the character

of an attempt, by bringing Douk before this Judge, to extort au

agreement from liim.

Their Lordships for these reasons think that this agreement

does not in any way bind the plaintilf ; and inasmuch as

Ils. 3,000 of hia money was paid, and his elephants were

delivered under it, tliat he is entitled to bring this suit.

A question was raised whether the agreement had not been

confirmed an<J ratified by the subsequent acts of the plaintiff, or

Douk as his agent. No doubt, if there had been a clear ratifi-

cation, it being in the power of the plaintiff to ratify or reject

it, if there were circumstances from which a ratification might

properly be presumed, he would be bound by it, but their

Lordships do not find any evidence of such a ratification. The
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delivery of the elephants was in effect made before the con-

SiioAv straint or tlie apprehension of constraint had disappeared
; for

simultaneously with entering into this agreement, it appears

that Douk gave an order to the man who had the custody of tlie

elephants, to give them up to the defendant, and although the

actual delivery did not take place immediately, it was made in

consequence of that order, and Douk says he was in such a

state of apprehension that ho could do nothing afterwards, and

as soon as he recovered from his beating, wont down to Moul-

mein. The other point is that the timber was accepted by the

plaintiff. But their Lordships think that it was not accepted

under such circumstances as constitute a ratification, because.

all the way through, Douk was protesting against this agree-

ment, and so was the plaintiff, claiming the timber as his own

property.

Anotlier ground suggested by the Special Court on which

this agreement could not be sustained as against the plaintiff,

seems to their Lordships to be well founded. Douk being in

custody upon a criminal charge had clearly no authority to part

with his employer’s property, or to make an agreement to part

with it, to relieve himself from such a charge. If there had been

any question of a civil nature, it might have been within the

scope of his authority, as a general agent, to compromise such a

claim, but wlien charged with personal misconduct and a crime,

which it caunot be assumed that his principal had authorised,

no authority from the employer can be implied that his money

and his elephants should be handed over to the man making the

charge, in order to relieve his agent from it. It is sufficient,

however, to decide that the agreement is avoided on the ground

of duress, for, as the lower Appellate Court observes, this last

ground for impeaching the agreement was not made in the

pleadings.

Their Lordships having come to this conclusion upon tlie

agreement, it follows that the decree in favor o? the plaintiff

must stand.

Then the question arises whether a deduction should not be

made from the amount of the decree for the value of the timber,

which their Lordships are satisfied the plaintiff* got into his
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possession. Undoubtedly if the timber belonged to the plaintiff, 1S76

aud the claim made by the defendant upon it was an invalid Shoay

one, no deduction ouglit to be made from the damages, although

possession of it may have been obtained in consequence of this

agreement. This raises tlie question to whom the timber

belonged at the time when this agreement was made up on the

lOtli May. (His Lordship, after going through the evidence on

this point and finding it in favor of the defendant, continued:)

Their Lordsln])S are therefore of opinion that the total amount

decreed and payable to the plaintiff under the decree appealed

from should be reduced by the su!n of Rs. 3,040, being the

value of tlie 152 logs of timber at Rs. 20 ]>er log. The

amount so reduced will be payable to the plaintiff with interest

thereon at five per cent, from the date of the said decree to the

date of realization.

Their Lordships will humbly advise Tier Majesty that the

decree be varied by making the reduction in these terms, and

that in other respects it be afiirrned. The decree being thus

varied, their Lordships think there should be no costs of this

appeal.

Decree varied.

Agent for the appellant :—Mr. fV, D. II. OeJune,

Agents for tlie resjiondent:—Messrs. Watkins and hattejj.

ORIGINAL CIVIL.

Dpforc Sir Richard Gar/h, Kt,, Chief Jushce, and Mr. Justice Pontifer.

1870
March 13

May 10.

N, M and G borrowed from B a sum of Rs. 12,000, to scc’urc repayment

of winch they executed in her favor a joint and several bond in May 1863

for payment of’the said sum with interest on the Gth of May 1804, and also a

Warrant to confess judgment on the bond. On the 27th of April 1864, A, Ai.

45

BllUGGOBUTTY DOSSKE (Ti.mntiff) r. SIlAMxVCHUIlN BOSE

AND OTHERS (^DEFENDANTS).

Mort^at^e—Hen of AJorfs^a^ee on Side of Ri^ht., Title... and Interest of AlorU

gagor-^Writ of Ji. fa.—Purchaser ai Sheriffs sale at instance of Mortgagee.
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IR7(! ami G executed a mort"a<?e, in tlie Knglisli form, of certain property to B,

purporting to do .so in pursuance of an agreement alleged to have been entered

Dosskk into between them and S at the time the money was advanced by B in 1863 ;

Vb

8iiAMA(;iiuim but the evidence was not sufficient to show that such agreement had been

entered into. Under a writ of issued previously to the mortgage of

1864, mz., on the 23rd of March 1864, in a suit against M and iV, the Sheriff

sold to on the 7th July 1864, the right, title and interest of M and iVin

the mortgaged property. Assuming that an agreement to mortgage had been

entered into in 1863, A had no notice of such agreement. After this, a writ

of y?. fa, was issued by the Sheriff, at the instance of in execution of a

decree which ii had caused to be entered upon the bond of May 1863; and

under that writ the Sheriff, on the 22nd February 1 866, sold the right, title

and interest of iV, M and G in the mortgaged property, and A became the

purchaser. The purchase-money at this sale was paid to i?, and A entered

into possession of the property.

In a suit by H against A and others on the mortgage of the 27th of April

1 864, for foreclosure or sale of the property, the Court below (Phear, J.)

'hold :

—

that the /?. /*«., issued on the 23rd of March 1HG4, previously to the mort-

gage, must be taken to have operated against the share of liJ and N from the

date when it was issued ;

that even if there was an agreement to mortgage, as alleged, then, although

as against M and G themselves, a Court of Equity would treat such agree-

ment as e<tuivalcnt to an actual mortgage, yet it would not do so as against a

purchaser under theJi,fa. without notice; and

that the sale of the 7th July 1864, therefore, passed the shares of M and N
to A free of any rights or equities of /?.

Further, that the sale by the Sheriff, of the 22nd February 1866, having been

effected at the instance of U, for the purpose of realizing the mortgage-debt,

was operative, as between B and A, to pass to A the entire shares of iV, M
and G in the property free of j5\v mortgage lien.

Held on appeal, that no agreement to mortgage being established, the sale

by the Sheriff to A in 1 864 overrode the mortgage to il, and passed to A
the shares of M and AT.

ii/c/d further, that the sale by the Sheriff in 1866 being of the right, title

and interest of AT, ill and G, and made at the instance of B^ without notice

of her mortgage, and B having received the purchase-money, which would

appear to have been estimated on the value of the unencumbered shares, and

no objection having been made to the sale by the mortgagors, who had

allowed A to hold unchallenged possession ever since, the entire equitable

estate in the share of O must be taken to have passed to A,

A mortgagee is not entitled, by means of a money-decree obtained on a

collateral security, such as a bond or covenant, to obtain a sale of the equity

of rodeuiption separately. To allow him to do so would deprive the
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mortgagor of a privilege which is an equitable incident of the contract of

mortgage,—namely, a fair allowance of time to enable him to redeem the

property (1).

Appeal from a decision of Phear, J., dated 26th July 1875.

This was a suit on a mortgage, dated 27th April 1864, for

foreclosure or sale of 28-48ths of a house and land in Calcutta

;

but the case is wortli reportiug only in so far as it relates to 14

out of these 28 shares.

In the plaint and written statement of the plaintiflf, it was

alleged that Nobinchunder, Muttylall and Gopalchunder, the

owners of these 14 shares, borrowed from the j)laiutiff Rs. 12,000

on 9th May 1863, and to secure rc])ayment thereof executed in

lier favor a joint and several bond for payment of tlie said sum

with interest on the 6th May 1864, and also a warrant to

confess judgment thereon, and agreed to execute the mortgage

now sued on by way of further security for the loan

;

that on 27th April 1864 the mortgage now in suit was, in

I)ursuance of the aforesaid agreement, executed by Nobin-

chunder, Muttylall, and Gopalchunder in favor of the plaintiff;

that the money advanced on the bond and mortgage formed

a portion of the estate of the plaintiff’s deceased husband

Baucymadhub Mitter, of whicli the Court Receiver liad been

appointed Receiver, and on default being made in payment of

the sums secured by the bond and mortgage, the Receiver in thu

name of the plaintiff obtained a writ of in pursuance of

which the Sheriff seized the right, title and interest of Nobin-

chunder, Muttylall and Gopalchunder in the mortgaged pre-

mises, and sold the same on the 22ud February 1866 for

Rs. 3,700 to the defendant Anundlall Doss, who obtained

))08session thereof under his purchase ;
that besides this

imrchase-money the plaintiff had received nothing on account

of her debt. The plaintiff also alleged that the defendant,

(1) Sec on this point the following hindmani Dasi, 4 B. L. li., O. C., 83;

cases cited in the argument before the Kamini Debt v. liamlochun Sircar,

Appellate Court—liamlochun Sircar 5 B. L. li., 450; and Neerunjun

y, Kamini Dehi, 5 B. L. R., 4G0n. ;
ASookerjee v. Opendro Narain Deb,

S. C. on appeal, 10 B. L. li., 60?i. ; 10 B« L. R., 57,

Brajanath Kundu Chowdhry v. Ga-

339
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at the time of his purchase, was aware of the existence of the

mortgage. The plaint prayed for an account, for foreclosure or

sale, for j)08se8sion, and for such further relief as tiie plaintiff

might be entitled to.

From the written statement of the defendant Anundlall Doss,

it appeared that, under a writ of Ji, fa. issued on the 23rd

March 1864 in the suit of one Thomas Owen against Muttylall

and Nobincliunder, the Sheriff, on the 7th July 1864, seized

and put up for sale the right, title and interest of Ncbinchunder

and Muttylall in the said house and land, and it was purchased

by Goureychurn Chatterjee, but at his request transferred by

tlie Sheriff to the defendant Anundlall, and on the 10th August

1864 the Sheriff executed in favor of the defendant Anundlall

a bill of sale of the right, title and interest of Muttylall Bose

and Nobincliunder Bose ; that the defendant Anundlall had

no notice at the time of his purchase of the plaintiirs mortgage

;

that on 22nd February 1866 the Sheriff, in pursuance of the

writ of Ji. fa. mentioned in the })laint, j>ut u]! for sale

the right, title and interest of Nohinchunder Bose, Muttylall

Bose, and Gopaul Chunder Bose of in and to the said house

and j)remises, and one Nobongo Moonjery Dassee became the

j)urcha8er, and transferred the said j)urchaBe to the defendant

Anundlall, who obtained from the Sheriff and the purchaser

and her son a bill of sale thereof on 18th June 1866. The

defendant Anundlall submitted that the mortcratje mentioned in

the plaint, even if executed by the parties by whom it purported

to be executed, ivas fraudulent, and was executed to avoid pay-

ment of the decree which then remained unsatisfied against

Nobincliunder and Muttylall, in respect of which the fi, fa. in

the suit of Thomas Owen was issued, and was therefore void

us against the defendant, and that the shares of the said Nobin-

chuuder and Muttylall in the said house and premises did not

pass under the mortgage ; that the writ of ji. fa., in execution

of which the sale of 22nd February 1866 took place, having

been issued at the instance of the plaintiff, the said property

was sold discharged of the mortgage debt, even if the said

mortgage were held to be otherwise valid and binding. The
defendant further submitted that if the Court should be of
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opinion that the sale of 22nd February 186(5 did not discharge

the mortgage debt, then that tlie said mortgage could operate

only against the share of Gopalchunder liose in tho said house

and premises.

Phear, J., after stating the facts, observed, tliat if the

mortgage on which the plaintiff relied was establisliod, the first

question would be whether the sale of July 1864, effected under

Mr. Owen’s which was issued in March 1864 before the

date of that mortgage, would not ]>revail Jigainst it. That the

defendant urged that tliat mortgage was made without valuable

consideration, and that the case of the plaintiff was that

it was made in pursuance of the original agreement, on which

the plaintiff lent her money on the 9th April 1863, and that

therefore it was founded on substantial consideration.

Tlie learned Judge having then examined the evidence on

this i)oint said, that he was on the whole disposed to think tlnit

the defendant’s contention to the effect that the mortgage of

27th April 1864 did not stand on the consideration of the loau

of M&y J863 was a just contention.

Assuming, however, that the mortgage was an effective

conveyance or instrument, he asked w'hat was tlie effect of

Mr. Owen’s fi. fa. wliich preceded it? lie tlieu continued as

follows :

—

This question, as well as one wliich will occur presently, seems

to necessitate a slight examination of the Fiiglisli cases so far as

they bear on the operation of a writ of Ji. fu.

I have more than once in this Court iiad occasion to express

the ojiiiiion that an order for the sale of a judgment-debtors

goods, made to enforce execution of a decree, whatever its

shape, and whether preceded by actual attachment or not,

has the effect of binding the debtor’s property as against any

alienations which the debtor himself iiia*y make after its date.

The proceedings in execution taken for tlie purpose of effecting

a sale are in a sense proceedings in the suit against property, ami

all persons, who purchase from the judgment-debtor jiending

those proceedings, come into the position of purchasers pendente

Ute, and in a case lately before me and now pending before an

lft76

SilAMAniURS
iiotiis.



342 THE INDIAN LAW REPORTS. [VOL. L

1876

BHtIGOOHUT'rY
DOH8RK

V.

Shamaghukn
Bosic.

Appeal Bench—Dorah Ally Khan v. Khajah Moheeoodeen {\)—
I felt myself obliged to act on that view with regard to the

operation of the writ of fi. fa. issued by this Court in a suit

which had been commenced in the Supreme Court. The English

cases which I have been able to find touching on this point

seem to support that view entirely. Doubtless a writ of

execution in the English Courts of whatever form is issued as of

course founded on the record and judgment signed, but it is

in its nature a judicial order operative as such till set aside

even though taken out irregularly. This was settled iu

Blanchenay v. Burt (2), and it was expressly stated by Pollock,

C.B., in Wright v. Mills (3) that the issuing of a Ji. fa. was

a judicial act.

As against the owner of goods, the writ ofJi. fa. is an order

that the goods be sold, and it is operative from the date of

teste, which, under the old practice, might have been a date

long antecedent to the actual issue, though as against bond fide

purchases for value the Statute of Frauds stayed its operation

till it was delivered to the Sheriff. This matter was first

explained in Bragner v. Langmcad (4). ^

'

The operation of a fi. fa. iu itself was to give the judgment-

creditor a right to have the property sold : it did not alter the

j)ro})erty in the goods, but it originated the right to sell in the

judgment-creditor, which took priority from the date of the

writ. The leading case on tliis point is Giles v. Grover

see per Tindal, C.J., at p. 201. The principle was also

explained by Littledale, J., in Lucas v. Nockells (6), and

by Lord Ellenborough in Payne v. Drewe (7). There remains

1 think no doubt what the effect of a fi. fa. is in England

as regards the property against which it operates. There

I need hardly say the writ only issues against goods and

chattels, and it is one of the questions iu the present case,

what did the writ issued by Mr. Owen in 1864 operate

(1) I. L. R., 1 Calc., 104. (4) 7 T. R., 20.

(2) 4 Q. B., 707. (5) 1 Cl. & F., 72.

(3) 5 Jur., N. S., 771. (6) 10 Bing., 157, see p. 182.

(7) 4 East, 523.
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upon? Tli^ plaintiff says it operated solely on the defend-
ant 8 equity of redemption in the premises. This position

is I think unfortunate, because there is ample authority

to show that in England the writ of fi, fa, cannot be made
use of against the equity of redemption in such property as

the writ itself can operate on. Eor instance, althouf^’h the

Sheriff can seize the leasehold of the debtor, he cannot seize

the debtor s equity of redemption in the leasehold, because the

legal estate is in the hands of the mortgagee. A Ji, fa, in

England issuing from the Common Law Courts was only

directed to legal assets, and in the eye of the Common Law
Courts the mortgagor had no legal estate in property mort-

gaged. The cases of Bunion v. Kennedif (1) and Scott

V. Scholey (2) serve to establish this proposition.

But in this Court, which is a Court of Equity as well as

of law, the relations between mortgagor and mort^a^ree ofCj CTO
immoveable property, though no doubt governed by the mort-

gage contract, do not amount to two estates or two sorts of

property. This Court only recognises in the mortgagee the

right to recover the money due on the mortgage, and the right

to obtain and hold the mortgaged property till foreclosure as

security for repayment. On the other hand tlio mortgagor has

the whole beneficial interest in the lands subject to the mort-

gagee’s right to have effect given to his security.

And from the date of the Charter of tlie Supreme Court,

the writ of Ji fa, has issued indifferently against all classes of

property belonging to the debtor without any distinction as to

"whether it is land, i,e, immoveable or moveable. Tins is

pointed out in the Master’s Report in Freeman v. Fairlie^

printed, I think, in 1 Moore’s Indian Appeals at the end of

the case of Mayor of Lyons v. East India Comyany (3). And
every form of writ of Ji, fa,, from whatever side of the Court

issued, to which I have been able to get access, is couched

in the same perfectly general terms. Form 10 given in the

rules of the Supreme Court, which were made after the passing

of Act VI of 1855, is in these words

:

(1) 3 Atk., 738. (2) 8 East, 467, see p. 483.
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“Process oe Execution against Property.

JVrie of fieri facias on a Judgment for Plaint iff on the Plea Side.

Victoria by tlio Grace of God of the United Kingdom of Great

Britain ami Ireland, Queen, defender of
Fort William in Uen^;al.

,
« . ,

, „ ,the faith, and so forth.

To tlio Sheriff of the Town of Calcutta, and Factory of Fort

William in Bengal.

Greeting, wo command you that you cause to be levied and made

of the houses, laiulH, debts, and other effects, moveable and immove-

able, of C. D., now or late of in the provinccp, districts or countries

of Bengal, Belmr and Orissa, and the province or district of Benares

or in any of the factories, districts, and places which now are annexed

to and made snbjHct to the Presidency of Fort William in Bengal

aforesaid, l>y seizure, and if it bo necessary by sale thereof, company’s

rupees (the amount of all the monies recovered by the judgment)

which A. B. lately in our Supremo Court of Judicature at Fort

William in Bengal, on the Plea Side thereof, recovered against him,

whereof the said C. D. is couvictiMl, and have that money before the

Justices our said Court at Fort William afiresaid, immediately after

the execution hereof, to be rendered to the said A. B., and that you

do all such tilings as by Act No. VI of 1855 you are authorized and

required to do in this behalf, and in what manner you shall have

executed this our writ make appear to our said Court at Fort William

nf tresaid immediately after the execution hereof, and have you there

lion (his writ. Witness Sir Ciiief Justice at

Fort William aforesaid, the day of in

the year of our Lord one thousand eight hundred and fifty.”

I am of opinion that the Ji. fa. issued on Mr. Owen’s appli-

cation must be taken to have issued against .all the property of

tbe judgment-debtors wliatover the cbar.acter of that property.

Those debtors were Matty lall and Nobinchuuder, and they at

tbe time when the fi, fa, was issued had not actually mort-

gaged the house to the plaintiff, but at most had agreed to

mortgage. The fi.fa, then in my view operated against their

shares in the house from the date wlieii it was issued.

If it be assumed for the moment that they had agreed to

mortgage those shares to the plaintiff, then although as against

themselves a Court of Equity would treat the agreement to

mortgage as equivalent to an actual mortgage, yet this would
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not be so as against a piircbaser under the fi* fa> without notice,

and little or nothing as the evidence of an agreement on the

y)art of Muttylall and Nobinchunder to mortgage is, the evi-

dence of the defendant having knowledge of such an agreement

at the date of the or even at the date of his purchase is

still less. It seems to me therefore that even under this hypo-

thesis of an agreement to mortgage, the sale under Mr. Owen’s

Ji, fa^ passed the property to the purchaser free of any rights

or equities of the plaintiff. But I have already said I think it

has not been established by evidence that the plaintiff had right

of recourse equitable or other to the property in the hands of

Muttvlall and Nobinchunder at that time, and if so the

matter is clear of all question of notice to the defendant.

But the discussion relative to the effect of the fi.fa, just

gone through at some length leads me to the opinion that

whatever had previously happened, and even if the plaintifrs

contention as to the mortgage is made out, the sale by the

Sheriff on the 22nd February 1866 as between the plaintiff

and defendant j)assed to the defendant the entire share of

Nobin, Muttylall and Gopalchunder Bose free of the plain-

tifTs morttrajje lien. That sale was effected at the instance of

the plaintiff and by getting tlic Ji. fa. issued in execution of

the money-decree which had been entered up by her on the

bond of May 1863. She got in substance the same right of

recourse against the property affected by the./?, fa as she had

by the terms of her mortgage on the property affected by that

instrument, in other words simply the right to have the property

sold and to apply the proceeds of sale to payment of tlie debt

which was owino* to her, and which was the same debt, namely,

the bond debt in both cases; the alternative right to foreclose

does not materially affect the comparison. Had the fi* fa.

issued at the instance of a third party, any sale effected under

it would liave passed the property to the purchaser, subject to the

plaintiff’s prior right to realize her mortgage debt either out of

tliat property or by the coercive process of taking possession of

and holdino' it. As however it was issued at the instance of

the plaintifF herself for the purpose of realizing that very debt,

it seems plaiu that the sale aud conveyance of the property

iii
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^876 could not be subject to a still remaining right in her to sell the

property over again to realize that debt.

Shamachumi argument (not expressly but by implication)

that after the mortgage the property in the house consisted of

two parts, namely, the mortgagee’s estate and the mortgagor’s

estate (or equity of redemption), and tliat what was sold under

the Ji. fa, was the latter only. I need not now discuss the

meanings of these terms as understood in the English system of

real property law, administered as that law is in two sets of

Courts (common law and equity) of differing jurisdictions.

This Court is a Court both of law and equity with complete

jurisdiction to deal with the matter according to the true rela-

tions between the parties, and I have already pointed out what

those relations are in the case of mortgaore. I think then

that the plaintiff, after having sold the share of Nobin, Mutty-
lall and Gopalchunder under the fa, issued by her in

1866, cannot now maintain tliat those shares still remain

mortgaged to her.

Indeed I think it appears on a little consideration that it

would be absurd to hold that she sold the property in

February 1866 subject to her previous mortgage lien
; for

by the act of selling she reduced the extent of her lien neces-
sarily by the amount of the purchase-money, and therefore

there must be a very substantial difference between the lien

subject to which the property was put up for sale and bought,
and the lien which remained to the plaintiff after the sale.

The only other alternative seems to be that the property
was put up for sale and sold subject to a lien which could
only be ascertained by solving an algebraic equation, and
that as a matter of practice is absurd.

The result is that, in the view of the case at which I have
arrived, the plaintiff cannot set up any mortgage against
the defendant Anundlall Doss iu respect of the shares of
Nobin, Muttylall and Gopalchunder Bose in this house.

This suit must be dismissed with costs No. 2 as against
Anundlall Doss.

From this decision the plaintiff appealed.
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Mr. Kennedy.—No change was produced in the law by giving

the Courts here power to administer both law and equity ; the

fact that equity will not grant relief causes no change in any

strictly legal rights to which the plaintiflF may be entitled.

Whether there was notice or not is immaterial if the mortgage

is a valid one, but the inference to be drawn from the evidence

is that there was notice. The sale of the ri^ht, title and interest

of the mortgagor cannot have any effect on the mortgagee’s title ;

at any rate the sale of the equity of redemption of a portion of the

property could not discharge the rest. [Pontifex, J., refer-

red to SyudEmam Momtazooddeen v. Rajcooniar Dass (\) and Syed

Nazir Hossein v. Pearoo Thovildarinee (2).] Those cases are

decided with respect to mofussil bonds, which are different: here

the mortgage was in the English form. There is an Act (VI

of 1855) which specially empowers the sale of the equity of

redemption. It has been deemed inequitable to permit the

mortgagee to sell for the same debt the property on which the

debt was created and to retain his lien, so he could not execute

his decree against the mortgaged property. Here only the

right, title and interest of the mortgagors were sold, and not the

the right, title and interest of any other person. Tlie remedy of a

mortcraffee until 1855 was not sale but foreclosure. The mort-

gagee cannot sell the equity of redemption ; see Karnini JDehi

V. Ratniochun Sircar (3) and Hamlochun Sircar v. Kamini

Debt (4). [Pontifex, J., referred to the principle of

tacking,] The doctrine of tacking does not apply in India.

[Pontifex, J.—Would it not apply in Calcutta to a mortgage

in the English form?] The law of this Court in 1864 was the

Civil Procedure Code, under which an attachment is necessary

before sale ; here there was no attachment. It is well settled

that a person taking under a sale by a judgment-creditor can

take nothing except what he had a right to sell. Watts v.

(1) 14 B. L. R., 408. (3) 5 B. L. R., 450.

(2) id., 425 note. (4) Id., 460 « ;
and on appeal, 10 B. L. R., 60 ?*.
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Forter (1) is completely got rid of
;
see Whitworth v. Gordon (2),

Holroyd v. Marshall (3), Eyre v. Macdowell (4), and

lull Bass V. Radhamohan Shaw (5). The fact therefore of a

man haviug ajudgment against him does not enable him, by hav-

ing his property sold, to sweep away all equitable rights against

himself by reason of contracts made by him. As to the effect

of a judgment under the statutes of Westminister, see iVea^e

V. Duke ofMarlborough (6) ;
an elegit had to be issued. [Gabth,

C.J., referred to Coote on Mortgages, p. 31, 3rd ed., where he

says, that though an equity of redemption was not extendible

at law under 29 Car. ii, c. 3, yet the judgment formed a lien on

the land, and the creditor might file his bill to redeem.”] The

hovering lien created by an elegit does not exist in this country.

Although the Supreme Court administered both law and equity,

the same Judges sat in different capacities : the change in the

constitution of the Courts in 1862 did not make any

difference so as to affect the rights of suitors. A mortgagee by

the purchase of the mortgage property becomes a trustee for

the mortgagor

—

Kamini Dehi v. Ramlochun Sircar (7) ; but

this would be an unnecessary precaution if it was considered

the equity of redemption had been sold, as the mortgagor would

not have been injured. In that case the proceeding is consi-

dered as an attachment and sale of something subject to the

mortgage ; see jter Macpherson, J., in that case, p. 458 ; see also

Brajanath Kundu Chowdry v. Gobindmani Dasi (8), and Act

VIII of 1859, ss. 205, 215, 240. There is no way here of regis-

tering a judgment and so making it a lien. Until attachment the

property was not bound at all; see s. 246. [Garth, C.J.—That

provides for the case of an execution-creditor and a third person,

which is not the present case.] The intention of the Procedure

Code is to place the turning point of the lien at the attach-

ment
;
and s. 246 shows that previously to attachment there was

no lien. [Pontipex, J.—S. 246 is a mere section of pro-

(4 ) 8 £. and B., 743.

(2) Cr. & Ph. 325.

(8) lOll.L. C., 191.

(4) 9H.L. C., 619.

(7) 5 B. L. R., 450.

(5) 2B.L. R., F. B., 49, see pp.

62, 64, 70 and 72 ; S. C., on appeal, 14

Moore*s I. A., 543.

(6) 3 My. & Cr., 407.

(8) 4 B. L. R., O. C., 83.
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cednre* Garth, C.J.—Of procedure in the nature of an

interpleader, so that it might be summarily determined in case

of dispute whose the land is? Mr. Jackson*^— A. suit begun in

the Supreme Court may be continued under the procedure of

that Court ; see 24 and 25 Viet., c. 104, s. 9, and Dorab Ally

Khan v. Khajah Moheeooddeen (1).] Nerunjun Mookerjee v.

Opendro Narain Deb (2) shows that a mortgagee cannot sell the

equity of redemption except by special leave of the Court.

[Mr. Jackson.—There is a rule of Court now to that effect ; see

Kule 92 of the Buies of February 1875.] That rule contains a

proviso when the mortgagee is willing to join in the conveyance

to a purchaser ;
this must mean that a sale by the mortgagor

would not pass the whole interest, or why ask the mortgagee to

join in the conveyance.

Even if the Ji. fa. is valid, though it is submitted attachment

was necessary, yet it ought only to have the effect of an

attachment, i.e.^ apply from the time of taking possession under

it. [Mr. Jackson refers to Act XXIV of 1865.] That does not

affect the question ; it only shows, if anything, that the procedure

up to that time had been irregular. [Garth, C.J.—The Regis-

trar tells me that a Ji. fa. was only issued in old suits, not in new

ones. May we not presume then that this was an old one, a Ji.

fa. having been issued.] The learned Counsel contended, that

on the evidence there was sufficient to show that there was an

agreement for tlie mortgage, and that the mortgage having been

executed in pursuance of that agreement, was executed on sub-

stantial consideration.

Mr. Jackson for the respondents.—Act XXIV of 1865

does justify the issue of a Ji. fa, in this case. S. 2 refers

to cases where execution has been taken out ; s. 3 to cases in

which execution has not been taken out : the former are to be

executed according to the High Court procedure ; the latter^

though executed according to the procedure of the Supreme

Court, are to be valid. If the procedure had been regular

up to 1865, what object would the Act have had ; there would

have been no defect to cure.

34»
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(1) I. L. B., I Calc., 104. (2) 10 B. L. K., 37,
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that is not the ground of the decision ; see pp. 423> 42o« It

applies directly to this case.

The case of The Bank of Bengal v. Nundolall Doss (1)

shows that an equity of redemption can be sold. The prin-

ciple of the case of Kamini Dehi Ramlochun Sircar (2) is

not applicable to this case: the state of facts is wholly different.

On the question of whether there was an agreement to mortgage^

the learned Counsel was not called upon.

Mr. Kennedy in reply.—There is a great difference between

charges by mortgage and by bond as to subsequently bringing

a suit. The Full Bench case only applies to the facts of the

particular case. [Pontifex, J.—The whole question was

fully discussed and considered in that case: it was decided

on principle.] Does an action on a covenant in a mortgage

ill which the mortgagee recovers money by arrest of person

or sale of chattels, do away with the mortgage lien or act as

a bar to a suit for foreclosure ? [Pontifex, J.— Is there a con-

veyance on a decree for sale in a mortgage suit ?] Yes, always

here, how otherwise is the purchaser to obtain the subject of

his purcliase. [Pontifex, J.—You would then never be able

to sell the mortgagee’s lieu at all. There is no such thing under

Act VIII of 1859 as selling the mortgagee’s lien : you sell the

right, title and interest of the mortgagor under a money-decree,

and under a sale in a mortgage suit you sell precisely the

same. Garth, C.J.—Why cannot a mortgagee sell subject

to his own lien in the same way as other estates are sold

subject to liens?]

The case of The Bank of Bengal v. Nundolall Doss {\) is

inconsistent with the Full Bench decision. Since the Statute of

Will. IV, a^. fa, would issue in England against the mortgaged

property, but it could not be contended that it barred a suit

for foreclosure.

Cur, adv, vulL

Garth, C.J., after stating the facts, delivered the judgment

(1) 12 B. L. Km 509, see p. 615, (2) 6 B. L. K., 450.
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of the Court, The portion of the judgment relating to 14»48ths

share was as follows :

—

With respect to the remaining 14-48ths, the defendant Anun d

lall claims to be a purchaser in priority to, or in exclusion of,

the mortgage on the following grounds : First with respect to

Nobinchunder’s 6-48ths and Muttylali’s 4-48th, the defendant

Anundlall proves that the right, title and interest of Nobinchun-

derand Muttylall in the property were sold by the Sheriffon the

7th July 1864 under a writ of execution issued on 23rd March

in a suit brought by one Thomas Owen against Muttylall and

Nobinchunder, such sale being made to one Gourychurn, by whoso

direction the purchase was transferred to Anundlall, to whom a*

conveyance was executed by the Sheriff on the 10th of August

1864.
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The plaintiff, on the other hand, insists that the alleged agree-

ment for a mortgage of this property to her was made on the

6th of May 1863, and that the Sheriff’s sale could not operate

to the prejudice of such alleged agreement. We are however

unable to discover sufficient evidence of this alleged agreement

for a mortgage. The entries appearing in the books of Messrs.

Rogers and Remfry on which the plaintiff relies (even assuming

that they were properly receivable in evidence) are far too

indefinite to prove that there was a binding agreement for a

mortgage of this particular property on the 8th of May 1863

when the money was advanced on the bond, or prior to the

actual date of the mortgage. The entries do not show what

property was to be included in the mortgage, nor what were to

be its terms, or that the lender of the money stipulated for the

security of a mortgage. W^e are therefore of opinion that the

Sheriff’s conveyance to Anundlall in 1864 overrides the

mortgage upon which the plaintiff sues.

And Anundlall also relies on a further sale by the Sheriff

in 1866 made under the following circumstances :—On the 2nd

of February 1866, the Sheriff, under another writ of execution,

issued upon the judgment entered upon the plaintiff s warrant

of attorney of the 6th of May 1863, jsold the right, title and

interest of Nobinchunder, Muttylall and Gopalchunder in the

property to one Nobongo Mongery Dabee, by whose direction
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187B the purchase was transferred to Auundlall, to whom a convey-

ance was executed by the Sheriff on the 18th of June 1866*

lAciiuiMi
The plaintiff insists that this sale, though made at her own

Bosk. instance and without notice of her mortgage, passed only the right,

title and interest of Nobiuchunder, Muttylajl and Gopalchunder

in the equity of redemption subject to the mortgage, and did

not affect the mortgage itself, so as jivo tanto to discharge or

annul it ;
and that in fact such sale must be treated precisely in

the same manner as a sale upon a judgment of a person who is

not a mortgagee. This argument of the plaintiff only affects

Gopalchunder’s share, as we have already stated that in our

opinion the shares of Nobiuchunder and Muttylall passed

under the Sheriff’s sale in 1864. But we are unable to

assent to the argument as affecting Gopalchunder’s share.

We think that a mortgagee selling in execution the right, title

and interest of his mortgagor obviously stands in a different

position from a stranger selling in execution the mortgagor’s

right, title and interest. Take for example the case of an

estate worth Rs. 2,000, but subject to a mortgage for Rs. 1,000.

If the mortgagor sold by contract, or if his judgment-creditor

sold in execution the equity of redem[)tion for Rs. 1,000, the

mortgagor would in each case benefit by the sale and

receive in effect the full value of the estate, Rs. 2,000. But
if the mortgagee could sell separately in execution the

equity of redemption for Rs. 1,000, the result would be that his

own debt would be discharged, and the purchaser would hold

an estate worth Rs. 2,000 for the price of Rs. 1,000, and the

mortgagor would lose an estate worth Rs. 2,000 having received

only the mortgage money of Rs. 1,000.

And though we asked for authority to support the plaintiflTs

argument, we were not referred to any case, where under a

mortgage in the English form the equity of redemption has

been separately sold under a money-decree recovered by the

mortgagee. The only case we can find in the English reports

in which the question was approached, is Lyster v. Dolland (1),

which is very imperfectly reported, and was ultimately decided

(1) 1 Ves, 431.
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by Lord Thurlow on the ground that an equity of redemption 1876

could not be extended under the Statute of Frauds. One of Lord BHooooBirrTT

Hedesdale’s arguments in that case appears to have been that

such a sale would in effect defeat the mortgagee’s own agreement

for a redemption. Under the present law in Fogland, an

equity of redemption can be reached by a judgment-creditor

only by means of an equitable execution, as it is called, or

through the decree of a Court of Equity, wliich would neces-

sarily, by the proceedings in the suit, be informed of the exist-

ence of the mortgage, aud the fact that the judgment-creditor

was also mortgagee.

We are of opinion that a mortgagee is not entitled by means

of a money-decree obtained on a collateral security, such as a

bond or covenant, to obtain a sale of the equity of redemption

separately, because by so doing he would deprive the mortgagor

of the privilege which, upon the principle of considering the

estate as a pledge, a Court of Equity always accords to a

mortgagor, namely, a fair allowance of time to enable him to

discharge the debt and recover the estate. This privilege is an

equitable incident of the contract of mortgage, and it would

be inequitable to permit the mortgagee to evade it; to do that

circuitously which he could not do directly.

In the present case the sale of the Sheriff in 1866 was of

the right, title and interest of the mortgagors, the sale being at

the instance of the mortgagee without disclosing her mortgage

and without notice of the amount due to her as a charge upon

the property. The purchase-money would appear, as in the case

of Lyster v. Dolland (1), to have been estimated on the value of

the unencumbered shares, and it has been received by the plaintiff.

This sale has not been objected to by the mortgagors who are

parties to this suit, and jK)ssession was at once taken under it and

has been held unchallenged ever since. Under these circum-

stances we are of opinion that the sale and conveyance by the

Sheriff must be considered to have passed the entire equitable

estate in Gopalchunder’s share, and we therefore concur with

Phear, J., in dismissing the plaintiff’s suit, so far as respects

the 14-4:8th8 of Nobinchunder, Muttylall and Gopalchunder.

(1) 1 Ves., 431.

47
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Under the circumstances we think the appellant must pay

AnundlalPs costs of this appeal, and must add her own costs

Sbamachubit
appeal to her security, and Phear, J.’s decree

Bosk, will be modified accordingly.

Decree varied.
*

Attorney for tlie appellant : Mr, Remfrtj.

Attorney for the reapoiidouts : Baboo G. C. Chunder,

ORIGINAL CRIMINAL.

1876
April 13,

Before Mr, Justice Pmiti/ex.

THE QUEEN on the Prosecution op MORAD ALI u. flADJEB
JEE13UN BUX.

Act X of 1875 (High Courts* Criminal Procedure Act)y s. 147— Case (ratify

ferred to High Court—Refund of Fine on Quashing Conviction—Notes of
Evidence taken by Magisti'ate

,

The High Court has no power, under s. 147, Act X of 1875, to order a fine

to bo refunded on (juasbiiig a conriotion (1).

1 he Court iu this instance decided whether the case should be transferred
under a. 147 on the notes of the evklcnee taken by the Magistrate at the
trial.

In this ca.se a rule had been granted by Phear, J., on the
30th March, calling on Mr. Dickens, Police Magistrate for tlie

Northern Division of Calcutta, and Morad Ali, the complainant
in the case, to show cause why tlie case should not be transferred
to the High Court under s. 147, Act X of 1875. The facts
were, that the complainant and defendant lived in adjoining
houses between which flmre was a party wall. A hole was
found to have been made in the wall, apparently from the defend-
ant s side, and Morad Ali instituted a charge against Hadjee
Jeebuu of having committed criminal mischief. On tliat charge
Hadjee Jeebun was convicted by the Magistrate Mr. Diokene
and fined Rs. 50, which was ordered to be paid to the complain-
ant. The ground of the application for transfer to the High
(1) la In re Louis, 15 13. L. R., Ap,, 14, the Court ordered the fine to bo

refiiaded.
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Court was that there was no evidence adduced at the trial of 1876

any intention on the part of the defendant to commit mischief. Qur»»

Haiktkic

Mr. Branson and Mr. Evans now appeared to show cause Box.

ascainst the order.O

Mr. Jackson and Mr. Bonnerjee contra.

On the part of Morad Ali an affidavit of Mr. Pittar, and on

behalf of Hadjee Jeebun Bux, a joint and several affidavit of

Mr. Leslie and Hadjee Jeebun Bux, were filed. To the latter

affidavit was annexed an attested copy of the notes of the

evidence taken by the Magistrate at the hearing of the charge.

Mr. Branson went into the merits of the case, and contended

that the defendant had been rightly convicted. [Mr. Jackson ,

—

The notes of the evidence taken before the Magistrate must

be taken to be the materials on w’hich the Court is now to

decide. See In re Louis (1). Affidavits cannot be used to

supplement that evidence.] There the case had been brought up

under s. 147 ;
this is an order calling on us to show cause why it

should not be sent up. The notes do not comprise all tho

evidence taken before the Magistrate. He is not bound to take

notes at all. [Pontifex, J.—Is it a case of mischief at all ?

The wall appears to be a party wall. But even if it had been

the complainant’s, the defendant’s conduct seems to have been

trespass, not criminal mischief.]

Mr. Evans on the same side.—Mr. Leslie’s affidavit mentions

evidence which does not appear in the notes of evidence taken

by the Magistrate. Where it appears that all the evidence is

not before the Court, the Court ouglrt to call for the whole of

the evidence, or it might rehear the case.

Mr. Jackion submitted that all the materials necessary for

decision were before the Court, and that on those materials the

conviction ought to be quashed.

The Court was of opinion that on tho evidence which had

come up from the Police Court there was no case for convicting

(1) 15 B. L. B., Ap., 14*
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the defendant of mischief : inasmuch as there was no evidence to

show that tlio hole was made in the wall maliciously or for

the purpose of annoying the prosecutor. The conviction was

therefore ordered to be quashed.

Mr. Jackson applied for an order for refund of the fine : but

the Court was of opinion it had no power under the section to

order repayment of the fine.

An application by Mr. Jackson for costs was refused, the

Court being of opinion that the defendant was not wholly free

from blame in the matter, and that the prosecution did not

appear to have been a malicious prosecution.

Conviction quashed.

Attorney for the complainant: Mr. Pittar.

Attorney for the defendant : Mr. Leslie.

Before Mr. Justice Phear and Mr. Justice Markhy,

THE QUEEN r. UPENDRONATII DOSS and another.

Act X of 1875 (High Courts* Criminal Procedure Act\ s. 147

—

Case

transfeiTcd to High Court—Notice to Prosecutor—Penal Code, ss. 292 and

29^^Specific Charge—Procedure on Transfer to High Court,

In an application for the transferor a cose under s. 147, Act X of 1875,

ill which the prisoner has been convicted and is undergoing imprisonment, it

is in the discretion of the Court to order, for sufficient prima facie cause

shown, that the case be removed, without notice to the Crown.

Semble.'—A charge under ss. 292 and 294 of the Penal Code should be

made specific in regard to the representations and words alleged to have been

exhibited and uttered, and to be obscene ; and the Magistrate, in convicting,

should in his decision state distinctly what were the particular representations

and words which he found on the evidence had been exhibited and uttered,

and which he ai^udged to be obscene within the meaning of those sections.

liVhere no such specific decision has been given, the High Court, when the

case has been transferred under s. 147, Act X of 1875, may either try the

case de now, or dismiss it on the ground that the Magistrate has come to no

finding on which the conviction can be sustained.

The priBoners had been charged with offences under ss. 292

and 294 of tlie Penal Code, and bad been on conviction sentenced
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by the Magistrate for the Northern Division of Calcutta to

one month’s simple imprisonment. On their application to the

High Court, Phear, J., made an ex parte order under s. 147 of

Act X of 1875, removing the case to the High Court, and

allowed the release of the prisoners on bail under s. 148. The
case now came on for hearing.

Mr. Branson^ Mr. M, Ghose^ and Mr. Pdlit appeared for the

prisoners.

Tlie Standing Counsel (Mr. Kennedij) for the Crown.

Mr. Branson contended that the conviction could not be

sustained, first, on account of the vagueness of the charge,

inasmuch as it did not specify the nature of the crime charged :

secondly, that the prisoners had committed no offence under

88. 292 and 294 ; and thirdly, that the evidence did not justify the

conviction. He also contended that the Magistrate had no

power to dispose of the case summarily.

The Standing Counsel raised an objection to the order made

removins: the case to the Hiijh Court, inasmuch as no notice

thereof had been given to the Crown. The Court offered to

adjourn the case if the Crown required time to enable them

to proceed with it, but the Standing Counsel said he thought

an adjournment was unnecessary. He then contended that

the Magistrate had power to try, and dispose of, the case

summarily, and that on the evidence the conviction ought to

be upheld. After hearing Mr. Branson in reply, the Court

took time to consider its judgment, which, on a subsequent day,

was delivered by

Phear, J.—This case now comes before us by reason of its

having been removed to this Court from the Court of the

Magistrate of Calcutta, Northern Division, by an order made

under s. 147 of the High Courts’ Cruninal Procedure Act.

The learned Standing Counsel, on behalf of the Crown,

objected that the order had been irregularly made, because the

Crown was not served with notice of the application for it.

]87r>

V,

TJpicwr

KATU Doss.
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and was not given an opportunity of being beard upon that

application. We are of opinion, however, that when, as

in tlie present case, a conviction has been arrived at by the

Magistrate, and the petitioner is actually suffering imprisonment

thereunder, it is within the discretion of this Court to order for

sufficient primd facie cause shown, on the application of the

prisoner, that the case be removed, without notice to the Crown.

We intimated our readiness to ffive time to the Standinir

Counsel, if he required it, for the purpose of this hearing, but

he said he was quite prepared to go on with the case without

delay.

The charge preferred against the petitioners and some other

person,upon which they were tried by the Magistrate, appears in the

Court book, which the Magistrate has sent up to us, in the follow-

ing words :— Defendants are charged with having, on 1st March,

at Beadou Street in Calcutta, exhibited to public view certain

obscene representations. Defendants are further charged with

having at the time and place aforesaid uttered or recited certain

obscene words to the annoyance of others : ss. 292 and 294 of

the Penal Code and the original order or conviction made
and signed by the Magistrate after hearing tlie evidence o^iveu

on both sides appears to have been as follows :— Defendants (2)
and (3) Upendronath Doss and Omirtolall Bose ” (the two
petitioners to this Court) are found guilty under ss. 292 and
294 of the Penal Code, and sentenced to suffer imprisonment
for one month.”

The scope of each of the two sections, 292 and 294, of the

Penal Code is wide; and it is much to be regretted that the

charge against the prisoners was not made specific in regard to

the representations and words alleged to have been exhibited

uttered, and to be obscene, before at least the accused per-

sons were called upon to answer it. And it was certainly very

important, both in the interest of the accused persons, and of
the public, that the Magistrate, in his decision of the matter,

should have stated distinctly what were the particular represen-

tations and words which he found in the evidence the convicted
persons had exhibited and uttered, and which he adjudged to be
obscene within the meaning of these sections.
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Had the case remained as the Magistrate’s book represents is7c

it, we should have been reduced to the alternative of eitlier

practically trying the case de novo or of dismissing it, upon the

ground that the Magistrate had come to no finding upon which

his conviction could be sustained. Fortunately, however, since

the conviction has been impeached by the making of the appli-

cation for the removal of the case to this Court, the Majristrate

has formally drawn up his specific findings of fact, and his

order thereon, and we may now safely assume that this document

discloses all that in the opinion of the Magistrate is established

by the evidence against tlie petitioners witl\in the scope of

ss. 292 and 294 of the Penal Code. (After going through the

specific findings of the Magistrate his Lordsliij) found that the

evidence was not sufficient to justify the findings of fact arrived

at by the Magistrate, and that the words and passages were not

obscene within tlie meaning of ss. 292 and 294, and continued :)

It thus appears to us that the grounds upon which the Magis-

trate has placed his conviction in this case fail ; and we can

discover in the evidence no other ground upon which it could

legally be supported. It follows that the conviction must be

quashed, the sentence set aside, and the petitioners released

from the obligation of their recognizances.
*

Conviction quashed.

Attorney for the Crown: The Government Solicitor, Mr.

Sanderson,

Attorney for the defendants : Baboo G, C, Chunder,

APPELLATE CIVIL.

before Jilr, Justice Glover and il/r. Justice JMitter.

GOUREE LALL SINGH (Plaintiff) v . JOODHISTEEU HAJRAII

ANI> OTHEBS (DEFENDANTS).*

Begulation Vlll of 1819, ss. 8 and USuit for Reversal of Sale^Service

of Notice.

Where, in a suit to set aside a patui sale under Keg. VIII of 1819,

It was proved that the notice of sale was first stuck up in the cutcherry

of the ijaradar (the mehal having been let out in ijara by the patiiidar),

and on the refusal of the ijaradar’s gomasta to give a receipt of service, it

* Regular Appeal, No. 295 of 1874, against a decree of the Subordinate

of Zilla East Burdwan, dated the 27th April 1874.

1876
Jany. 26.
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was taken down, and subsequently personally served on the defaulting patni-

dar at bis house, which was at some distance from the patni mehal, held, that

the object of the provisions in Reg. VIII of 1819 as to service of

notice of sale is not only to give notice of sale to the defaulter, but also to

the under-tenants, and to advertize the sale on the spot for the information

of intending purchasers
;
hut though those provisions had not been strictly

complied with, yet as the plaintiif (the patnidar) did not allege that in conse-

quence of the defective publication there was not a sufficient gathering

of intending purchasers, nor that the under-tenants were ignorant of the

sale, and were prejudiced by such ignorance, nor that the mehal was sold

below its value, held^ that the defect did not amount to a sufficient plea*’

under s. 14 for setting aside the sale.

Byhantha Nath Sing v. Maharajah Dhiraj Mahatah Chand Bahadur

commented on and distinguished.

Baboos Bhowany Churn Butt and TJmhica Churn Bose for

the appellant.

Baboos Mohiny Mohun Roy and Kally Prosouno Dutt for

the respondents.

The facts and arguments are sufficiently stated in the judg-

ment of Mitter, J., which was as follows :

—

Mittbr, J.—This is a suit for the reversal of a patni sale

under Regulation VIII of 1819. The claim is based upon two

grounds, viz. (1) that there was no arrear of rent due from

the plaintiff on the day of the sale, the same having been paid

to the zemindar two days before the day of sale, and (2) that

the notification of sale was not duly published according to

8. 8 of Regulation VIII of 1819.

The lower Court has dismissed the suit. Upon the first

point the lower Court has found that the allegation of payment

of rent two days before the day of sale is not true, and that

the dakhila produced to establish that payment is not genuine.

As regards the publication of the notice of sale what the

lower Court finds is this, that it was first stuck up in the

cutoherry of the ijuradar (the mehal having been let out in

ijara by the patnidar), but the gomasta of the ijaradar having

refused to grant a receipt of the service of the notice to the

peon who took it, it was taken down and subsequently person-

(1) 9 B. L. R., 87.



VOL. I.] CALCUTTA SERIES. 361

ally served upon the plaintiff, the patnular. The lower

Court having come to these conclusions of facts, dismissed

the suit.

On appeal the correctness of these conclusions of facts has

been contested upon the ground that they are against the weight

of the evidence on the record. 1 do not think that this conten-

tion ought to prevail. I am quite satisfied with the reasons

given by the lower Court In support of these conclusions, and

I do not think that we ought to disturb his findings in appeal.

We must, therefore, accept them as giving the true facts of

the case.

The next question that has been raised in appeal before us

is, that, accepting these findings of facts as correct, still the sale

cannot stand, as the notification of sale was not published in

the manner indicated in cl. 2, s. 8 of Regulation VIII of
»

1819. The plaintiff does not deny that two notices, as required

by this clause, were stuck up in accordance with law in the

cutch^rries of the zemindar and the Collector, but his case rests

upon the ground that no notice was published as also required

by the same clause in (he mofussil. The clause in question

first of all lays it down that the notice of sale should be stuck

up in the cutcherry of the Collector. Then it further provides:

A similar notice shall be stuck up at the sudder cutcherry

of the zemindar himself, and a copy or extract of such part

of the notice as may apply to the individual case shall be by

him sent, to be similarly published at the cutcherry or at the

principal town or village upon the land of the defaulter. The

zemindar shall be exclusively answerable for the observance

of the forms above described, and the notice required to be sent

into the mofussil shall be served by a single peon, who shall

bring back the receipt of the defaulter or of his manager for

the same, or in the event of inability to procure this, the signa-

tures of three substantial persons residing in the neighbourhood

in attestation of the notice having been brought and published

on the spot.”

Ifow it is evident from the facts of this case, that the form

prescribed above for the publication of the notice in the mofus-

fiil has not been strictly complied with, because tlie notice^

48
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tliough at first stuck up in the cutcherry of the ijaradar^ was

after a short time taken down and personally served upon the

defaulter at his house, which is at some distance from the patni

mehal. Therefore the question which we have to determine

is whether this defect is such as to entitle the defaulter to ask

the Court to reverse the sale upon that ground alone. In order

to arrive at a satisfactory conclusion upon this question,

must first determine what is the object for which this provision

as to the publication of this notice in the mofussil has been

made, because if it be simply to give notice of the sale to the

defaulter, it is clear that in this case we ought not to give

effect to the contention of the plaintiff, who has got a

more direct notice of the sale, as it was personally served upon

him. It has been decided by Sir Barnes Peacock, C. J., in the

case of Sana Beehee v. Lall Chand Chowdhnj (1), that a patni

sale should not bo set aside for mere formal defects in the pub-

lication of the notice if it proved that it has been served upon

the defaulter. This case has been quoted with approbation by

their Lordships in the Judicial Committee of the Privy Council

ill the case of Ram Sabuk Rose v. Kaminee Koomaree Dossee (2).

The same view of the law has been taken by a Division Bench

of this Court in the case of Fitambur Panda v* Damoodur

Doss (3).

Now it is clear that one of the objects of this provision is to

give notice of the sale to the defaulter, and so far as that object

is concerned, tlie plaintiff, as I have remarked above, has no valid

ground to complain. But the question is,—is that the sole ob-

ject ? 1 do not think it is. If it were the sole object, we should

have naturally expected that handing over the notice direct to

the defaulter or his agent would have been laid down as the

ordinary and the principal mode of service, and the sticking up

of the notice in his cutcherry, or the publication of the same

at the principal town or village upon the laud,’* would have

been Imd down as the substituted mode of service to be resorted

to, if it be impracticable to efifect the service in the first

(1) 9 W. R., 242. (2) 14 B. L. R., 894.

(8) 24 W. R., 138. See alfio Matun^te Chum Mitlsr r, Moorrarif

Mohm Qhost^ 1. L. R«, 1 Qt4c., 175.
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mentioned mode. Tlien it must be remembered that there is no

other provision in the Regulation for advertizing the sale in the

mofussil except the one under consideration. Then it also v,

must be remembered that important privileges have been given

to the under-tenants by the Regulation to protect their rights,

and there is no other provision in it of giving notice of the

sale to them than the one indicated in the extract I have made

from the Regulation. The letter of the law also leads to this

conclusion, because it speaks of the notice of sale being pub-

lished on the spot. It appears to me from these considerations

that the object of this provision in the Regulation is not only

to give notice of the sale to the defaulter, but also to under-

tenants, and further to advertize the sale “ on the spot ” for the

information of the intending purchasers.

We have, therefore, next to consider whether the defects in

the publication of the notice of sale in the mofussil in the case

have been such as to defeat the object mentioned above. S. 14

of this Regulation, which gives to the defaulter the right of con-

testing the validity of the sale in a Civil Court, provides that

the sale should be reversed upon sufficient plea” being estab-

lished. Has the plaintiff established a sufficient plea ” in this

case which would entitle him to ask the Court to set aside the

sale? It has been found that the notice of the sale was stuck

up in the ijaradar’s cutcherry and was not taken down until after

some time; that the peon, who took it there, asked the gomasta

of the ijaradar to grant a receipt of the same, and there was

some conversation between them as to whether he (the gomasta)

was the right person who should give this receipt ;
and on his finally

refusing to give it that the notice was taken down and brought

away to be personally served upon the defaulter. The plaintiff

has not established any circumstance in this case to show that

this was not sufficient publication of the notice of the sale in

the mofussil. He does not state that in consequence of this

defective publication of the notice there was not a sufficient

gathering of intending purchasers at the time of the sale. Nor

does he complain that his under-tenants were ignorant of the

impending sale of the parent talook, and were therefore pre-

vented from depositing tlie arrears of rent to stay the sale* He in
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liis plaint puts the same valuation upon his patiii mehal which

it fetched at the auction-sale. Upon the whole I am not pre-

pared to say that the defects established by the plaintiff in

the manner of the publication of the sale notification in the

mofussil are such as to amount to ^^a sufiScieut plea’’ within

the meaning of s. 14 of Regulation VIII of 1819.

It remains to notice a case—BykanthaNath Singh y, Maharajah

Dhiraj Mahatah Ghand Bahadur (1)—upon which the learned

pleader for the appellant laid great stress in the course of the

argument. In that case there was no attempt made by the zemin-

dar to publish the notification of sale in the mofussiL There

was further a very grave irregularity in sticking up the notice of

sale in the Collector’s cutcherry, and it was held that these

defects were sufficient to vitiate the sale. I do not think that

any inflexible rule of law was laid down there, that any depar-

ture from the forms laid down in cl. 2, s. VIII of Regula-

tion Vlllof 1819, would be sufficient to entitle the defaulter to

set aside the sale. What was virtually held in that case was that

the irregularities established there were sufficient under the law

to vitiate the sale.

The result therefore is that this appeal must be dismissed

with costs.

Glover, J.—Had it not been for the strongly expressed

opinion in the case referred to by Mitter, J., in which

case however the judgment was to a certain extent approved of

by the Privy Council, I should have thought that the words

of the Regulation were imperative, and made all sales void when

there had been no proper service of notice in the mofussil

cutcherry. But after these decisions I do not see how I can

retain my opinion, and I am therefore not prepared to dissent

from the judgment of my learned colleague.

The appeal must be dismissed with costs.

(1) 9 B. L. R., 87.

Appeal dismissed.
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Before Mr. Justice L. S. Jackson and Mr. Justice D. N. Mitter.

ADHIRANBB NARAIN COOMARY (onb op the Defemdamts)

V, SHONA MALEB PAT MAHADAI (Plaintiff) and

BIDDYA DHUR (Dependant)

Hindu Law—Widow—Maintenance—Lien on Estate of Hushand^Bond

Purchaser.

The lien of a Hindu widow for maintenance out of the estate of her

deceased husband is not a charge on that estate in the hands of a land fide

purchaser irrespective of notice of such lien.

A Hindu widow, before she can enforce her charge for maintenance against

property of her deceased husband in the hands of a purchaser from his heir,

must show that there is no property of the deceased in the hands of the heir.

Debts contracted by a Hindu take precedence of his widow’s claim for

maintenance, and semhle^ that if a portion of his property is sold aftci his

death to pay such debts, the widow cannot enforce her charge for maintenance

against such property in the hands of the purchaser.

Quere.—Whether a Hindu widow, by obtaining against her husband’s heir

a personal decree for maintenance unaccompanied by any declaration of a

charge on the estate, docs not lose her charge upon the estate.

I O i o
June 11^12

1876

fide

This was a suit by a Hindu widow for maintenance. The

plaint stated that tlie plaiiitifF was the widow of the late Riijii of

Killa Koojung ;
that Biddya Dliur, defendant, who had succeeded

to the raj in accordance with the custom of the family,

refused to pay her maiutenance, and she sued him, aud ou the

11th of February 1862 obtained a decree for maiiitenauce at

Rs. 100 per month ; that her maiutenance liad since been paid up

to May 18th, 1868; tliat Biddya Dhur, defendant, had sold the raj

(estates) for the payment of his debts, and the defendant Adhiranee

had become the purchaser and obtained possession thereof ;
that

Adhirauee liad refused to pay the plaintiffs maintenance, and

hence she brought this suit for the amount thereof from 19th

May 1868 'to 14th May 1871, amounting to Rs. 3,586-10-8.

• Special Appeal, No. 1388 of 1872, against a decree of the Officiating

Judge of ZiUa Cuttack, dated the 2nd May 1872, affirming a decrw of the

Officiating Subordinate Judge of that district, dated the 23rd December

1871.
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1876 The defendant Adhiranee filed a written statement, in which

NAftAiir
submitted that the suit was not maintainable against her ; that

CooMART giie ^as not a party to the suit in which the plaintiff* had obtained

Shona Malkk a decree for maintenance ;
that the defendant Biddya Dhur was

Pat Mauadal ,, inii
the sole proprietor ot the property purchased by her, and neither

the plaintiff nor any other person had any interest or proprie-

tary right in the same ; and that the property was not liable

to the payment of the plaintiff’s claim on it.

The defendant Biddya Dhur also filed a written statement deny-

ing his personal liability, and submitting that if recoverable at all

the claim was recoverable from the defendant Adhiranee, as the

decree for maintenance had been made against the property pur-

chased by her, and that he was entitled to his costs, having

been unnecessarily made a defendant.

The Subordinate Judge of Cuttack decided that the defendant

Adhiranee was liable for the claim, and that no liability attached

to the other defendant. In support of his opinion he referred

to Mussarnut Khukroo Misraiu v. Jlioomuck Lall Dass (1)

aud Bamchandra Dihshit v. Savitrihai (2).

On appeal the Officiating Judge of Cuttack upheld the

decision of the Subordinate Judge, on the ground that the

precedents quoted by him in a manner (though not directly)

support the view that a charge of maintenance decreed to a

widow against a former holder of an estate will follow the estate

even if it be sold in satisfaction of debts due by proprietors

thereof.”

The defendant Adhiranee appealed to the High Court, on the

grounds that as purchaser of the property at a sale in execution

of a decree against the proprietor thereof, she was not liable

for maintenance; that the decree for maintenance was a personal

decree against the defendant Biddya Dhur, and did not bind her

;

that the rulings cited were not applicable to tliis case ; tliat the

plaintiff could not claim maintenance from her, until it was clearly

proved that she had failed to recover it from the other defend-

ant, who was primarily liable for the same.

Mr. Woodroffe (with him Baboos Juggodanund Mooherjee^

(1) 15 W. R., 263. (2) 4 Bom., a C., A, C., 78.
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Mohesh Chunder Chowdhry^ and Chunder Mcidhub Ghose) for the

appellant.

Baboos Ohlioy Churn Bose and Romesh Chunder Mitter for

the respondents.

1876

AltlimAMKK
Nauaiw
COOMARY

V.

Shona Malkis
Pat

Mr. JVoodroffe,—The appellant as purchaser of this property

in execution of a decree is not liable to have the plaintiff’s

claim for maintenance made a charge on the property. The
decree for maintenance was not made against her, and she took

the property without notice of the plaintiffs alleged claim upon

it. The defendant Biddya Dhur is primarily liable ; the decree

was passed against bim^ and he is in possession of the proceeds

of the sale of the property which is liable for this claim.

A widow has a ri^rht to maintenance from one who takes

her husband’s property as heir, but irrespective of notice she

has no claim against a purchaser at a sale in execution of a

decree. The learned Counsel cited the cases of Srimati Bhaga-

bati Dasi v. Kanailal Mitter (1), S. M, Nistarini Dasi

V. Mahhunlall Dutt (2), and Mangala Debi v. Dinonath Bose (3).

The payment of debts, though a charge on an estate, is

not a charge on any specific portion of such estate

—

Nilkant

Chatterjee v. Pearl Mohun Dass (4). The cases relied on in

the judgment of the lower Court are not applicable. Even if

they are the portions relied on are mere obiter dicta in those cases.

Baboo Obhoy Churn Bose for the respondents.—The ques-

tion of notice was not raised before, and consequently there

being no objection of such a kind, no evidence on the point

was ofiered.

The defendant never alleged she was not aware of the exist-

ence of the several members of the family. The property in

question was a raj. The cases of Mussatnut Khukroo Misrain

V. Jkoomuck Lall Dass (5) and Ramchandra Dikshit v. Sari-

tribai (6), relied on by the lower Appellate Court, are applicable

(1) 8 B. L. R., 225.

(2) 9 B. L. R., 11.

(8) 4 B. L. R., 0. 0., 72.

(4) 3 B. L. R., O. C., 7.

(5) 15 W. R., 263.

(6) 4 Bom. H. 0., A. C., 73.
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187(1 and support the respondenta’ contention. The claim for main-

tenance of a Hindu widow remains a charge on the property
iSfAKAlIf

^ i

OooMAKT notwitlistanding alienation

—

Heeralal v. Mussamat Kousillah (1).
V.

SlIONA MaLKK
PatMahadai. Baboo Romesh Chunder Mitter on the same side.—The widow

can enforce a claim for maintenance against a purchaser. Notice

is immaterial

—

Heeralal v. Mussamiit Kousillah (1). In a case

of forfeiture to Government she has been held entitled to her

maintenance as a charge on the property forfeited

—

Miissamnt

Golnh Koonwur v. The ' Collector of Benares (2) ; see also

Varden Seth Sam v. Luchpatty Royjee Lallali (3).

Mr. Woodroffe in reply.—The cases cited are distinghishable

from the present one. Those are cases of a charge recognized by

law being allowed unless the alienee can come in and show ho

is a bond fide purchaser for value without notice. Here a

specific claim must be made and notice of such claim shown

—

Mussamat Goolabi v. Ramtahal Rai (4). An equitable mort-

gagee must come in and prove his rights. In Mussamut

Golab Koonwur v. The Collector of Benares (2), the right to

maintenance was not disputed: see Gunga Baee v. The Ad^-

ministrator^ General of Bengal (5). Such a charge cannot bo

enforced in a case of dower in Mahomedan law

—

Mussamut

Wahidunnissa v. Mussamat Shubrattun (6). With regard to

debts being a charge on an estate, see Brij Bhukan Lall

Aioustee v. Mahadeo Dohay (7). No authority has been shown

which decides that tliere is a charge for maintenance on all

and every part of property alienated if the purchaser has

taken without notice of the claim.

Car. adv, vulL

The judgment of the Court was delivered by

Jackson, J.—This special appeal was heard by the late Mr.

Justice Mitter and myself. We took time to consider our

(1) 2 Agra H. C., 42. (4) 1 All. H. 0., 191.

(2) 4 Moore’s L A., 246. (6) 2 I. J., N. S., 124.

(3) 9 Moore’s L A., 303. (6) 6 B. L. K., 54.

(7) 15 B. L. B., 145 note.
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judgment, and, shortly after, the illness of my lamented coU !87«

league, which continued for some months and was followed

by his death, prevented our giving any joint decision, and the

parties subsequently requested that I, as the surviving member s

of the Division Court, should give my judgment, which they
agreed to treat as if it had been the judgment of both Judges.

Public avocations have left me little leisure, and delay has

occurred which I regret very much, but I have given the case

my best consideration, and have now arrived at a conclusion.

The facts were these:—The plaintiff. Ranee Shona Malee, was

the widow of one Ram Hurry, wlio in his lifetime was tho rajah

of Killa Koojung. He had not been in tho direct line of suc-

cession, but came in after the demise of his elder brother and

of that brother’s son. Rajah Ram Hurry on his death was

succeeded by the defendant No. 2, Rajah Biddya Dhur, and

he, having refused to allow proper maintenance to the plaintiff,

was sued by her, and she recovered a decree for maintenance

at«the rate of Rs. 100 per mensem. After that the Rajah being

greatly indebted, Killa Koojung, which appears to have been

the principal ancestral property of this raj, was sold in execu-

tion of a decree, and was purchased by the first defendant,

Moharanee Narain Coomary, who is the wife of the Maharajah

of Burdwan, and the plaintiff alleges that no payment of the

amount of her maintenance having been made since the 19th

May 1868, she has brought the present suit to recover Rs. 3,586,

being the amount due for a little less than three years.

The defendant Moharanee pleaded that the decree which the

plaintiff had obtained for her maintenance was one personal to

the Rajah, defendant No. 2, and had no concern with tho

immoveable property Killa Koojung, which property, she said,

had been sold on account of the debts of defendant No. 2 and

of his ancestors. The Rajah defendant’s answer was, that the

decree for maintenance had been given against him with

advertence to the profits of the Killa, which he held by

inheritance, and this property having now gone out of hU

hands and passed to the defendant No. 1, he was no longer

liable. Without going very fully into the course which the

judgment of the first Court took, it may be stated shortly that,

49
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1876 in the opinion of the Subordinate Judge, a claim on the part

Adhibakbb of a Hindu widow for maintenance is good, not only against

CooMAKT the persons allied by relationship to the deceased husband, but

Sboha'mai.rb also against any person into whose hands the husband’s property
AT AiiADAi.

have corne. In other wortlsj he considered it to be a

charge upon the estate. He says :— There is no evidence to

show that there is any other paternal property in the hands of

defendant No. 2, from which the said maintenance allowance of

the plaintiff can be supplied,” and therefore he thought thot the

second defendant Rajah was not liable, and that the first defend-

ant who now held Killa Koojung was liable. He therefore gave

a decree against her for the amount claimed. In support of

tfiis opinion, he referred to two authorities—of Mussamut Khu-

kroo Misrain v. Jhoomuck Loll Dass (1), and the other a case

which he does not seem to have consulted in the original reports,

but to have found in the Indian Digest—the case of Ram
chandra Dikshit v. Savitribai (2).

The defendant Ranee appealed, and the District Judge wJio

heard the appeal affirmed the judgment of the Court below

upon what may be called general considerations of equity, but

without adding anything to the strength of the decision. The
defendant has appealed specially to this Court.

It is not alleged (indeed the contrary appears to be the case)

that the defendant had any notice of the claim of the plaintiff to

maintenance out of this property at the time when she pur-

chased it, and the question therefore is whether in such

circumstances the plaintiff’s family and the property being

subject to the Mitakshara law, a claim for maintenance

would constitute a charge upon the immoveable estate of her

husband into whosoever’s hands it may have gone, and with or

without notice of the claim, so that the defendant is liable to

satisfy this demand. I have looked into all the authorities

accessible to me, decided cases as well as works on Hindu
law, and I am unable to find any authority, either in accepted

rule or in decision, which expressly bears out the plaintiff’s

contention, the only text relied on, that of Catyayana, being

much too vague;

(1) 15 w. K., 263. (2) 4 Bom. H. C., A. C., 73.
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It is necessary therefore to set out the result of such cases

as have been decided on similar questions by the Courts iu

Bengal and elsewhere. As regards cases under the Bengal

law I think it clear upon the authorities here that no such

claim can be supported. The cases cited before us were that

already mentioned—of Mussamut Khnhroo Misrain v. Jhoomuck

Lall Dass {\), Nllkant Chatterjee v. Peari Mohan Dass (2),

Srimati Bhagahati Dasi v. Kanailal Mitter (3), Mangala

Debt V. Dinanath Bose (4), and Nistarini Dasi v, Mu/i/mn-

Nakaim

Pat Mauadai.

lall Dutt (5), As to the case of Mussamut Khukroo Misrain

V. Jhoomuck Lall Dass (1), I am bound to say I am unable

fully to understand it. The bead-note, no doubt, states

amonofst other tilings, as the effect of the decision, that a Hindu

widow’s maintenance is a charge upon the family estate into

whosoever’s hands the estate may fall. Now the widow, who

was the special appellant in that case, had her special appeal

dismissed with costs. It is clear, therefore, that whethei we

might or might not be inclined to concur iu the observation

made, that was merely a dictum, and not a point decided in the

case. The case of Nilhant Chatterjee v. Peari Mohun Dass (2)

bears only very distantly upon this case. What the learned

Judge decided in that case and what was affirmed by the

Court of Appeal was, that although the payment of debts is a

charge on the property of a testator, it is not a charge on any

specific portion of the estate. The case of Srimati Bhagahati

Dasi V. Kanailal Mitter (3) is as strong against the plaintiff

ns anything can be. In that case, aecoiding to the hea

note, Phear, J., laid it down that, by the law of Benga , a

Hindu widow “has no lien on the property for her main-

tenance gainst all the world irrespective of notice, thong i sio

has a ri«ht to maintenance out of such property in the hands

of any ^ne who takes it with notice of her having set up a

claim for maintenance against the heir and the learned Judge

observed at page 229 In truth, as I threw o« in rtie

course of the argument, if the heir has any power of alienation

(1) 15 W. Hm 263.

(2) 3 B. L. U., O. 0., 7.

^5) 9 L, R*)

(3) 8 B. L. R., 225.

(4) 4 B. L. R'j U. C.j 72.
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1876 at all| it would be most unreasonable that a houA fide purchaser

AttHiHANicH for valuable consideration should be subjected to the possibility
Naraisit

*

of a charge springing up at any time, though it had no definite

tvikix^ existence when lie purchased;’* and afterwards he says :•

FavMahauai.
Obviously, the consideration received by the heir for the sale

of the deceased’s property will, so far as the widow’s right of

recourse to it is concerned, take the place of the property sold.”

The case of Mangala Debi v. Dinanath Bose (1) is one

where the Court of Appeal, referring to a passage in Cole-

brooke’s Digest, 2nd volume, page 133, or page 238 folio

edition, which is a precept of Catyayana, held that Mangala the

widow could not be turned out by her son from the apart*

ments in which she lived (and which had been the place of

residence used and apjiointed for her by her deceased husband)^

upoi| the son’s coming of age. In the case of Nistarini Dasi

V. Makhunlall Butt (2), Markby, J., following the decision

of Phear, J., in Bhagahati Dasi's case, dismissed the suit, which

was a suit by a Hindu widow for a declaration of her right to

maintenance out of her husband’s estate, which had been mort-

gaged to the defendant by the heir, and on appeal it was held

that the suit should not have been dismissed by reason of a

mistake in the form of the suit, but that the right of the

plaintiff should have been enquired into and such relief allowed

as she was entitled to consistently with the cose made in her

plaint.

Now I proceed to consider the cases decided elsewhere than

in Bengal, viz»^ the Bombay case referred to by the Subordinate

Judge, and others which I shall state in order. The case of

Ramchandra Dikshit v. Savitribai (3), it happens curiously,

is explained by the learned Chief J ustice Sir Bichard Couch,
who decided it, during the argument in the case of Nistarini

Dasi V, Makhunlall Butt (2). In that case Savitribai

sued the defendant, who was one of three sons of a person

named Moreshvar Dikshit, her husband’s father, who, she

alleged, had supported her after her husband’s death, and the

defendant contended that os he was only one of three brothers,

(1) 4 B. L. R., O. C., 72. (2) 9 B. L. H., 11.

(8) 4 Bom. H. C., A, O., 73.
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the suit did not lie against him alone^ and the Chief Justice in

delivering judgment is reported to have said;—‘‘ By Hindu law

the maintenance of a widow is a charge upon the whole estate^

and therefore upon every part thereof. The special appellant

is liable for the maintanauce.” This as I have said was
explained by the Chief Justice himself in the case of Nistarini

Dasi V. Makhunlall Dutt (1), where he says :— The question

there was as to whetlier one brother could be sued alone,

and it was held that he could.” This case therefore does not

help the plaintiff. Then there is the case of Mnssamut Golah

Koonwur v. The Collector of Benares (2), relied upon by the

plaintiff. In that case three brothers, sons of Ujaib Singh,

were charged as being implicated in an insurrection. They

were summoned to appear and answer, but they absconded, and

thereupon, under Regulation XI of 1796 (since repealed), an

order was pronounced by the Governor General in Council

declaring their estate to be forfeited. Thereupon Golab Koon-

war seems to have petitioned the Governor General for tlie

restoration of the estates to her, claiming them as her hereditary

property. She was referred by the Governor General to the

Courts of law. Slie sued and obtained a decree in the Provin-

cial Court, but that decree was reversed by the Sudder Dewanny

Adawlut. Thereupon a further appeal was made to Her Majesty

in Council, and amongst the things contended before the Judicial

Committee was this, that, supposing all other j)lea8 of Golab

Xoonwur failed, she was at any rate entitled to maintenance

out of the whole property of Ujaib Singh whose widow she

was, and their Lordships say in the conclusion of their judg-

ment after disposing of the rest of the case : I he only other

question is the right of Mussaraut Golab Koonwur to main-

tenance out of the whole of the property held to be ancestral.

Kothing was urged at the bar against this right, and it appears

to us that, on the principle of the decree, it ought to have been

recognized,” and accordingly she was declared entitled to main-

tenance thereout. Now the ground of tliat part of their Lord-

ships’ decision is explained by Phear, J., in giving judgment in

the case of Gunga Baee v. The Administrator-General of

(1) 9 B. L. R., llj at p. 27, (2) 4 Moore’s 1. A„ 246.

1876
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C(K)MAKT
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Shona MAt.Kll
PatMahadai.
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1876 Bengal {\), Tlie report begins at page 124, but the page I refer

to is 133. Pliear, J., points out that “ the plaintiffs right to

^Tahy maintenance liad, by the death of her husband, become an actual

Showa Malkb charge ou the estate in question before the cause of forfeiture
PatMahai>ai.

accrued. Her claim was an existing burden on the share

which her sons took in those estates at the time that those

shares were confiscated, and of course the Government took

subject thereto and looking at the report of the case I find

that the forfeiture accrued in the year 1800, whereas Golab

Koouwur had become a widow in 1786, some thirteen or fourteen

years before, so that it may be fairly supposed that she had

been receiving maintenance out of the estate, and it appears from

the Privy Council judgment that the Government, as might be

expected, did not think fit to object to her so receiving main-

tenance.

Tlien there are two cases from the reports of the High

Court, North-Western Provinces, which are of great impor-

tance, because , they bear directly upon the subject-matter,

the parties tliere being also subject to the Mitakshara law.

The first case is Heeralal v. Mussamut Kousillah (2). In this

case, wliere tlie widow succeeded, it appears that the widow had

asserted her right to maintenance and objected to the con-

veyance of the property, so that the purchaser had full notice

of her claim, and he had even sought to defeat its operation

by causing a stipulation to be inserted in the kabala, that

Ks. 4 a month should bo paid to the widow in satisfaction of

that claim of hers by the vendoi’. The Court accordingly

very naturally held tiiat this constituted a charge of which

the purchaser had notice, and that it consequently was bind-

ing on the property iu his hands, the stipulation as between

vendor and purchaser, of course not affecting the widow’s

lights, but it is noticeable that the Court observed that

the decree ought to have been against the heir first, and

failing liim against the other defendant holding the property,

and they altered the decree accordingly. Now it was contended

in special appeal before us witii reference to this case that, where

the lien existed, notice was immaterial. 1 observe, however,

(1) 2 I. J,, N. S., 124. (2) 2 Agra H. 0., 42.
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that the learned Judges in deciding that case laid distinct isrs

stress upon the fact of notice, and it appears to me very

reasonably. The other case from the North-Western Pro- CoonAnr

vinces is Mussamat Goolnbi v. Ramtuhal Rai (1). In Shona Malk«

that case the converse decision took place. The learned Judges

observe, speaking of the judgment of the Court below ;

—

Admitting the widow’s right against her deceased husband’s

property, and that it avails, and is a charge on such property in

the hands of a purchaser by private sale who buys from the des-

cendants of the husband with notice of the widow’s claim ns has

been decided in the case of Heeralal v. Mnssamut Kousillah (2)

(which I have just cited) in the Courts below, the Judge dis-

tinguishes the present case. The purchaser buying at a sale in

execution of a decree bought the rights and interests of the

judgment-debtor in the 2-anna share which was sold, and

which the widow seeks to charge iu his hands with her mainte-

nance. At the time of the sale, and subsequently in a regular

suit, the widow, who is now appellant, claimed one-half of the

2-anna share as her own property and put forward no claim to

maintenance.” There the learned Judges say: The special

circumstances of the property which has thus been redeemed by

the son after his father’s death, and which the latter had never

held except in its encumbered condition, and the conduct of the

widow iu asserting her right as proprietor to three-fourths of it,

and making no mention of any claim on account of maintenance,

are certainly distinguishing circumstances in tlie present case.

The Judge held that a purchaser buying under such circum-

stances was Justified in believing that no claim for maintenance

would be advanced. The proprietary title relied on was wholly

inconsistent with such a claim. We think his conclusion that

the widow could not enforce her right against the purchaser is

open to no legal objection, and his decree should be maintained;”

so that, finding the purchaser to have bought the property

under circumstances which did not lead him to suppose that any

claim for maintenance would be advanced, they refuse to enforce

that claim against the property in his hands.

Then a case was cited of Varden Seth Sam v. Luchpatty Royjee

(1) 1 All. H. C., 191. (2) 2 Agra H. C., 42.
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1876 LaRah (1). That was a case of an equitable mortgage, and their

Adhiuahkb Lordships observe :— The question to be considered is, whether

the third and sixth defendants respectively possessed the land free

Malk* from that lien, whatever its nature. As one who owns property
pAtMAHAWAi.

to a charge can, in general, convey no title higher or

more free than his own, it lies always on a succeeding owner to

make out a case to defeat such prior charge. Let it be con«

ceded that a purchaser for value bond fide and without notice of

this charge, whether legal or equitable, would have had in these

Courts an equity superior to that of the plaintiff, still such

innocent purchase must be not merely asserted, but proved in

the cause, and this case furnishes no such proof.” Now upon

that I think it may be observed, deferring entirely to what is

stated by the Judicial Committee there, that the holder of a

lien on specific property is in a diflfereut position from a person

possessed of a right which is held to constitute a charge on the

general estate of a deceased person. In the former case the

innocent purchase has no doubt to be proved before the prior

charge can be defeated. In the latter 1 should be inclined to

hold that the purchaser must be afiected with notice of the charge,

and so the North-Western Provinces Court appears to have

held.

Now, one of the arguments used by the Subordinate Judge

in favor of his judgment is this :—He says ; As the plaintiff

could lay claim against him into whose hands the property

belonging to her husband first passed, so she can prefer a similar

claim against the female defendant, as the said property has now

passed into her hands.” That argument seems to amount to

tliis, that the suit against this purchaser is no more than a logical

sequence of the first suit against the heir. But is that so ? It ap-

pears to me there b a distinction, because the widow, in bringing

her first suit against the heir, was in this position, that she had a

claim for maintenance firstly against the estate of her deceased

husband, nextly against her husband’s relations. Now as against

the Moharanee, the purchaser of this property, shefaadno personal

claim whatever. Therefore, I think, there is no anidogy between

her claim in tiie two cases. It was a point of some importance

{!) 9 Moore's 1. A., 303, at p. 322.
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f&iscd upon tho dofond&nt’s uuswot, th&t the debts \thlch led to

the Sale of this property were not entirely the debts of the pre-

Bent Kajan. Tiiat is a statement which at least is exceedingly

probable, and if these debts were partly ancestral, I think it SiioNA^^MAtuB

must be said that the widow’s right to maintenance would be

subject to the duty of paying those debts, that is, that her claim

to maintenance would be upon the residue after paying such

debts and would be regulated by the amount thereof, and the

other claims to maintenance then valid. It is also ns it seems to

me a matter of doubt whether the widow by obtaining a definite

personal decree against the Rajah did not modify the nature of

her right so as to place herself in au inferior position as regards

the lieu over the property which she originally had. Why did

she not, in bringing her first suit, have it declared that the main-

tenance which she claimed was a charge upon the husband’s

estates and amongst other things upon Killa Koojung ? and this

suggests a very cogent reason, as it seems to me, why the Court

should not be ready to recognize such claims against purchasers

of estates from Hindu heirs. The consequence of admitting

such a claim as this would probably be to bring in a crowd of

other claimants to the great peril of, and possibly fraud upon, the

purchaser. From the statements made in tlie plaint, it seems

pretty clear that tiiis raj has changed hands several times in

a comparatively short space of time. It seems that of tlie per-

sons mentioned Junardoii first became Rajah. On his demise,

his son, Lukshiiidur, succeevled. After his decease, the plaintiff’s

liusbaud became Rajah, and after him came defendant No. 2,

whose precise relationship is not clear, but who is spoken of as

being tlie nephew of the plaintilFs husband. The result of

that would be that there might easily be many Ranees all as

widows* having claims to maintenance upon this estate, of all

which claims the purchaser would have no notice at all, and he

might be overwlielmed with claims of that description. Again,

the Subordinate Judge, when saying that it does not appear that

any other ancestral property was in the hands of the Rajah

defendant, quite omits to notice the claim which the plaintiff

might have made against the surplus proceeds of this property

when sold. Why did she not get those attached and obtain an

50
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1876 order for the payment of her maintenance thereout. There is

ling on the face of cither of these decisions to show that the

CwMAttY whole of the Rajah’s estate has been sold, and considering that

Shoka llAtitB the plaintiff’s first claim was undoubtedly upon the Bajah, it lay
rAT ABADAi.

sliow that his estate has been exhausted before she

could come upon the property in the hands of the first defend-

ant. On all these grounds, it appears to me that the plaintiff’s

suit as against the Moharauee defendant was not good, that the

judgments of the two Courts below were erroneous, and that

those judgments ought to be reversed with costs,

Appeal allowed^

Before Mr. Justice Glover and Mr. Justice Mitter,

1876 ARFUNNESSA (onb or the Defendants) v. PEARY MOHUN MOO-
Mar, 28 . KERJEE (Plaintiff).*

Besumption^ Suitfor— Onus Probandi—Auction^Purchaser.

Certain lands wliich had been let out in putni were, on default by tbe putni-

dar in payment of rent, sold by auction under Reg. VITI of 1819 and pur-

chased by M who granted them in putni to the plaintiff. In a suit for

resumption on the allegation that the defendants were in possession of a por-

tion of the lands as invalid lakhirnj by withholding payment of the m&l

rent thereof from after 1793, the defence was that the lands in dispute

were valid rent-free lands existing as such from before 1790. Held

that, on the grounds of the decision of the Privy Council .jn Harihar

Mukopadhya v. Madoh Chandra Bahu (1), the principle that the onus is on

the plaintiff to show that the lands are m&l applies to cases where the plaintiff,

08 in the present case, is the representative of an auction-purchaser.

Suit for establishment of m&l right by resumption of cer-

tain lands which the plaintiff alleged were invalid rent-free

lands. The lands in question were purchased by the Maharajah

of Burdwan in 1862 at a Government revenue-sale, and let out

in putni to Bani Madhub Bandopadhya, but on his default in

payment of rent, they were sold by auction under Reg. VIII of

* Bpeciol Appeal, No. 992 of 1876, from a decision passed by the Sub-

ordinate Judge of East Burdwan, dated tbe 30th December 1874, modifying

0 decree of the Monsif of Kutwa, dated the 19th June 1873.

(1) 8 B. L. E., 666; S. C., 14 Moore's I. A., 162.
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1819 and purchased by the Maharajah who granted them in 1876

putni to the plaintiflF, and he alleging that the defendants were
^

in possession of a portion of the lands as invalid rent-free lands »

« MoOKItlUB*,

by withholding payment of the mS,l rent thereof from after 1793,

brought the present suit for resumption of the lands.

The defence was that the lands in dispute were valid rent-free

lands existing as such from before 1790; that the defendants

had purchased them at auction-sales at various times, and that

they had not made the lands lakhiraj by misappropriating the

mAl right. The Munsif held that the onus of proof was on the

defendants, but that they had shown the lands to be rent-free,

and he therefore dismissed the plaintiff’s suit. On appeal, the

Subordinate Judge confirmed that decision. Subsequently on

review he allowed a portion of the plaintiff’s claim, holding that

the defendant bad failed to establish his case with reference

to it.

The defendant Arfunnessa appealed from the decision given

on review, on the ground among others that tlie Courts below

were wrong in throwing tlie burden of proof on the defend-

WJts; and that the plaintiff must first prove his allegation that

the lands were mill before the defendant could he called upon

to show they were lakhiraj.

The arguments are sufficiently stated in the judgment o

Mitter, J.

Baboos Shamlal Mitter and Annund Gopal Falit for the

appellant.

Baboo Aushotosk Mookerjee for the respondent.

Mitter, J.—This was a suit for resumption of 7 bigas

15 chittacks of land held by the defendant under an alleged

lakhiraj title. The plaintiff is the representative of an auction-

purchaser, and the suit w.—d^
taJ in .nil .pp,rl.i«.d m tl.n »il

tll.pret.n««otninkhir.jtitleby »il1ilmldi“S

™nl nnl, from n oompn™ii..ly ronent umo. Tho “•»?*“

nllogld ttnl lb. innd. in .nit <-.» tJU A*
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the Courts below dismissed the plaintiff’s suit^ iiotwithstaBdlug

that they held that the onus of proof in such a case as this was

upon the defendant. The lower Appellate Court, on an appli-

cation of review having been made, has given to the plaintiff a

decree for a portion of the land, holding that the defendant has

failed to establish his case with reference to it. The defendant

has preferred this special appeal against that decision.

The only question raised before us is that the lower Courts

were wrong in throwing the burden of proof upon the defendant,.

We think this contention is valid, and is supported by a Full

Bench decision of this Court—Parhnti Churn Moolterjee v. Paj

Krishna Mooherjee (1), and a decision of the Judicial Committee

of the Privy Council in Harihar Muhopadhya v, Madab

Chandra Babu (2).

The learned pleader for the respondent, on the other hand,

contends that the Full Bench decision quoted above does not

apply to this case, because the plaintiff represents an auction-

purchaser, and it has been so decided by this Court in three

cases—Forbes v. Sheikh Mean Jan (S)yShamlal Ghosey, Sehunder

Khan{^)jfindi Nobolal Khan v. Adheranee Narain Koonwaree{p^.

The first two cases fully siqiport his argument, and it can be

inferred from the report of the third case, that the learned Judges,

who admitted the application of review referred to in it, were

also of that opinion.

But we think that the question before us has been conclusively

set at rest by the Privy Council judgment referred to above.

Although from the report of that case it does not appear whether

the plaintiffs there any way represented auction-purchasers for

Government revenue or not, yet an examination of the grounds

upon which it is based shows that its principle is applicable to

cases of ordinary nature as well as of auction-purchases.

In the first part of the decision the remarks of the Judicial

Committee who passed it proceed to examine the provisions of

the Regulations bearing upon the question, and the. result

according to that examination was that suits for resumption of

(1) B. L. R., Sup. Voh, 162. (8) 3 W. R., 69.

(2) 8 B. L. R.,,586; S. C., 14 Moore's (4) 8 W. R., 182.

. R., 19K
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invalid lakhiraj lands that existed at the time of the permanent
settlement were dealt with under the provisions of a special

And exceptional Regulation, viz., Reg. II of 1819. In such

suits there is a presumption in favor of the plaintiff arising out

of the declaration made in the Regulations that the ruling

power ” was entitled primd facie to a certain proportion of the

produce of every higa^^ that in these exceptional cases the

defendant has generally to support the burthen of proof.

The invocation of the 30th section of Reg. II of 1819”

they observe is not mere matter of form to be rejected

as surplusage. The etfect of it is to cause the case to be tried

according to the procedure aud presumptions prescribed by that

enactment and the enactments in pari materia greatly to the

advantage of the plaintiff and consequently to the prejudice of

the defendant ” (1).

This was not a suit under the 30th section of Reg. II

of 1819, and iu fact by the provisions of s. 14 of Act XIV
of 1859 (which provisions have been re-enacted in the present

Limitation Act), such a suit now cannot be maintained

with success. Because once you admit that the lakhiraj tenure

existed at the tiiue of the permanent settlement, and this

must be admitted to bring the case within Reg. II of 1819,

you are hopelessly barred. Therefore the presumption which

arises in such suits iu favor of the plaintiff, and wliich relieves

him from any burthen of proof further than to establish that

the laud in suit is within the ambit of his estate, does not

arise iu favor of the plaintiff in this case by reason of the

special provisions of the lakhiraj regulation mentioned above.

Then let us see whether that presumption avails the plaintiff in

any way in a suit like the present which was brought upon the

allegation, that the lauds souglit to be resumed did not form any

existing lakhiraj tenure at the time of the permanent settlement,

but were assessed with revenue and constituted a part of his

m&l estate. The presumption in question carries the plaintiff's

case no further than this, that every biga of land, witliin the

ambit of his estate under the provisions of the lakhiraj regulation,

liable to be assessed with Government revenue^ and the

(l) 8 B. L. R., 57S; sad 14 Moore’s I. A., 172.

\m

M.00KRII41C^
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title to especial exemption must be made out by the party

setting it up. But this is not sufficient to start a case for the

plaintiff in a suit of the present description, because there is no

presumption that every biga of land within the ambit of an

estate must be deemed to have been assessed with revenue until

the contrary is proved. The following passage from the Privy

Council report referred to above shows that it is upon this

ground that the Judicial Committee have held that the burden

of proof in these cases is upon the plaintiff.

Again their Lordships think that no just exception can be

taken to the ruling of the High Court, touching the burthen of

proof, which in such cases the plaintiff has to support. If this

class of cases is jaken out of the special and exceptional regu-

lation concerning resumption suits, it follows that it lies upon

the plaintiff to prove a case. His case is that his

m&l land has since 1790 been converted into lakhiraj. He is

surely bound to give some evidence that his land was once

m&r (1).

Then further on they observe Mr. Doyne argued that the

defendants had admitted that the lands in question were within

the appellant’s estate. But such an admission is obviously not

sufficient to meet the burthen of proof thrown upon the plaintiff.

It was at most an admission that the lands were within the

ambit of the estate, not that they had ever been m&l lands.”

Now these are the grounds upon which their Lordships of the

Judicial Committee have held that the burthen of proof is upon

the plaintiff, and unless we hold that in tlie case of an auction-

purchaser AS soon as it is proved that a particular plot of land

is within the ambit of his estate, there arises a presumption in

his favor that it was assessed with revenue at the time of the

permanent settlement, there seems to be no valid reason wliy

we should hold that the grounds are not applicable to the present

case. Therefore, notwithstanding the decisioni of Forbes y.

Sheikh Mean Jan (2), Shamlal Ghose v. Sekunder Khan (3) and

Nobolal Khan v. Adheranee Narain Koonwaree (4) cited on

behalf of the respondent, we must hold on the authority of the

(l) 8 B. L. R., 679 ; and 14 Moore’s I A., 173, 174.

(2) 8 W. R., 69. (3) 3 W, R., 182. (4) 6 W. R., 191.
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Privy Council decision quoted above that the lower Courts have
erred in relieving the plaintiff from the burthen of proof which
ordinarily falls upon him. How far has the plaintiff been able
to discharge that burthen it is not for us in special .appeal to

decide. "We must, therefore, reverse the decree of the lower
Appellate Court so far as it is favorable to the plaintiff, and
remand the case to that Court for re-trial as regards the particu-

lar portion of the claim which was decreed in his favor. Costs

to abide the result.

Glover, J.—I concur in this judgment, and, in doing so, I do

not forget that I at one time held a different opinion.

Appeal allowed.

Before Mr. Justice Birch and Mr. Justice Morris.

Is THE MATTES OF THE PETITION OF SOORJA KANT ACHARJ
CHOWDHY.*

Appeal— Beg. VIII of 1819, a. 6—24 25 T7c/., c. 104, s. 15.

There is no appeal from an order made by the Civil Court under s. 6 of

Regulation VIII of 1819.

Per Birch, J.—A party who has preferred an appeal to the High Court when

the law gave him no right of appeal, is not entitled upon the hearing to ask

the Court to treat it as an application for the exercise of its extraordinary

jurisdiction under s. 15 of 24 & 25 Viet., c. 104.

The appellants in this case were the owners and zemindars

of an estate called Shershabad. The respondent, having

acquired by purchase a putni tenure within this estate, applied

to the zemindars to izive effect to the transfer by registration of

his name in the zemindari serishta or office, but being refused

made an application to the Civil Court of the district where

the property was situated, under the provisions of s. 6,

Regulation VIII of 1819. The District Judge, upon such

application, issued the order, from which the present appeal

was brought, directing the zemindars to give effect to the

Miscellaneous Regular Appeal, No. 367 of 1875, against the order of the

Ofliciatiog Judge of Zlilla Dinagepore, dated the 14th of August 1S75.

1876

Mooxkrjek.

1876
April 4.
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1876 transfer wiUiOut delay in accordance with the law. The Judge^s

order was drawn as follows :— For the above reasons this

case is decreed in favor of applicant. An injunction will issue

KAN-fToH ARj on the zemindar under s. 6, Regulation VIII of 1819, to

accept the security tendered, and give effect to the transfer

without delay/’

The zemindars appealed to the High Court from the above

order.

Baboo Jadnb Chunder Seal for the appellants,

«

Baboos Mohinee Mohun Roy and Golap Chunder Sircar for

the respondent.

The arguments are sufficiently set forth in the judgment of

the Court, which was delivered by

Birch, J.—This appeal is preferred against a summary

order of tlie District Judge passed under s. 6 of Regulation

VIII of 1819, directing the zemindar to accept the security

tendered, and to give effect to the transfer without delay.

A preliminary objection has been raised that no appeal lies

to this Court from such au order ; aud we are of opinion that

the objection must prevail. The pleader for the appellant has

been unable to show us any law which authorizes an appeal

from au order under s. 6. His argument is that an appeal lies,

because the Judge has used the word ‘decreed,’ and has drawn

up an order in the form of a decree directing that an injunction

should issue. We think that the fact of the Judge having

dealt with the application in this manner does not entitle the

ap]>ellant to come up here in appeal when the law does not

provide for an appeal from an order passed under s. 6 of

Regulation VIII of 1819.

It is then urged by the appellant’s pleader that if we are

against him on this point, we should still, under the circum-

stances of this case, exercise the extraordinary powers vested in

this Court by s. 15 of %\ih Charter Act.

Speaking for myself I must say tiiat it is not in my opinion

oi>en to parties, when they find that they have adopted a wrong
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course and filed an appeal when no appeal is allowed by law, iwe

to turn round and say that the Court is bound to exercise

its extraordinary jurisdiction. Upon this application, as to

whether there may be grounds for interference under s. 15 or
T . . T 1 V Chowduy*

not, I pronounce no opinion. All that I say is that I decline

to treat this petition of appeal as an application to us to exercise

our extraordinary powers under s. 15.

Appeal dismissed.

liefore Mr. Justice Markhy and Air. Justice Milter.

FUTEEK PAROOEE (one of the Defendants) v. MOUENDER 1876

NATH MOZOOMDAli {PtiiiHTirp).* 1®-

Costs—Special Appeal— Order in Discretion of Lower Court.

Where, in a suit for defamation, a decree was given for the plaintiff for

nominal damages, but he was ordered to pay the defendant's costs, held that

the order as to costs was in the discretion of the Court below, and therefore

no special appeal would lie from such order : the rule as laid down m Qridhari

Lai Roy v. Sundar Bihi (1) being that an order as to costs cannot be interfered

with in special appeal unless it is illegal.
^ ^

Semite-When tUe Court is of opinion that the plaintiff is not entitled to

any substantial damages, it is not bound to award him nominal damages.

Suit for Rs, 100 as damages for defamation. The piamt iffhad

previously instituted proceedings for criminal trespass in respect

of the same matter iu the Criminal Court against the defendants,

which led to their being convicted and fined Rs. 5 each. 1 le

Muusif found that, under the circumstances, the plaintiff i^s

entitled to damages, and assessed the amount at Rs. 15. Me

gave the plaintiff a decree for this amount w.tl. cos s. Oa

appeal by the defendants the Judge was of opinion that

the plaJiff had already prosecuted the defendants criminally

and they had been fined to such an extent as the Magistrate

(1) B. L. B., Sup. Vol, 496.

51



THE INDIAN LAW REPORTS. [VOL. I.

1876

Futkkk
Pauookb

V.

Mohendrr
Natk

recover more than nominal damages.” He, therefore, modified

the decree of tlie Munsif by giving the plaintiff a decree for

four annas as damages, and ordered him to pay all the costs both

in the lower Court and on appeal.

plaintiff preferred a special appeal to the High Court

from this decision, on the grounds that it was erroneous in law

in holding liim entitled to only nominal damages; that the

defendants ought to have been ordered to pay the costs of the

suit; or that at any rate the plaintiff ought not to have been

ordered to pay the defendants* costs. ,

It appeared that the costs would amount to about Rs. 21.

The appeal came before Birch, J., who held that as it was a

special appeal he could not go into the evidence to see whether

or not the Judge came to an erroneous finding on the facts, but

being of opinion that the costs had been awarded on an erroneous

princi[)le, he modified the decree appealed from by giving the

plaintiff the costs in both the lower Courts, and ordered the

defendants to pay the costs of thp special api)eal.

The defendant Futeek Parooee appealed under s. 15 of the

Letters Patent on the ground that the special appeal having

failed in evei»y other respect, the order of the District Judge in

respect of costs ought not to have been set aside, and that such

order having been iu the discretion of the District Judge it

could not have been set aside in special appeal unless it was an

illegal order.

Baboo Auskootosh Mookerjee for the appellant.

«

Baboos Hemchunder Banerjee and Umakally Mookerjee for

the respondent.

The contentions and the cases cited appear in the judgment

of the Court, which was delivered by

Markbt, j.—This was a suit to recover damages for defa-

mation* The matter had already been the subject of criminal

proceedings. The Subordinate Judge gave the plaintiff a decree

for nominal damages ; but being of opinion that the suit was a

vexatious one, directed the plaintiff to pay the costs of the

litigation*
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The case having corae up to this Court on special appeal,

Mr. Justice Birch was of opinion that there was no ground

upon which he could interfere with the decree for nominal

damages, but being of opinion that the plaintiff ought not to

have been made to pay the costs of the suit set aside tlie order

of. the Subordinate Judge as to costs, and directed that the

plaintiff should recover the costs of the litigation.

It is contended before us that, in special appeal, this Court

cannot interfere with the discretion of the Courts below as to

costs : and that in this case the award of costs to the defendant

notwithstanding that the plaintiff obtained a decree for nominal

^1876

Parookk
V,

Mozoobiuab*

(

damaores, was within the discretion of the Court below.

Upon the first point we are of opinion that the question is

concluded by the decision of the Full Bench in Gridhari Lai

Roy V. Sundar Bibi (1). It was there laid down that this Court

could, in regular appeal, review the exercise ot the discretion of

the lower Court as to award of costs ; but that in special

appeal this Court could not interfere unless the order made as

to costs was illegal. "We have no reason to doubt that this

rule, which has also been approved in Bombay in Amirsaheb

Hafizulla v. Jamshedji Rustam (2), has been since generally

acted on in this Court. The only instances in which there is

any apparent departure from it are iu the cases of Mussamut

Bibee Moseehun v. Mussamut Bibee Munoorun (3) and Oomc

Churn v. Grish Chunder Banerjee (4), but the Full Bench

decision does not seem to have beeu there referred to, and we

have no reason to suppose that the learned Judges intended to

question a rule thus authoritatively laid down. We may also

observe that the attention of Mr. Justice Birch was not called

to the Full Bench decision when the present case was before

him. On the other hand, quite recently, a Judge of this Court,

acting on the F-ull Bench decision refused to review in special

appeal the discretion of the Court below as to costs.

(1) B. L. R., Sup. VoL, 496.

(2) 4 Bom. H. 0., A. C., 41, followed

in Desaji Lakhmaji v. Bhavanidas

Narotamdas, 8 Bom., H. U., A. C-,

100 ; but the opposite view was taken

by the Madras High Court in Sri Ban-

tuluri Naraj/ana Gajapaii Jiazu Oartt

V, Surappa liazu, 3 Ma<L H. C.)

(3) 24 W. R., 69.

(4) 25 \V. R., 22.
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We think that wo ought to follow the Full Bench decision,

and to hold that a special appeal will not lie against any

order as to costs, which it was within the discretion of the

lower Courts to make. It, therefore, remains to consider

whether, wlien a decree had been given for nominal damages,

the Court had a discretion to award costs to the defendant. W

e

are of opinion that it had. The Court below thought that

though the words complained of had been spoken, the plaintiff

was not entitled to any damages, and that to bring this suit

after criminal proceedings had been taken in the same matter

was vexatious. In substance, therefore, the defendant suc-

ceeded in the Court below. Perhaps it would have been better

under these circumstances to have dismissed the suit altogether,

the Court in such a case not being bound to award nominal

damages. But we are not aware of any law which prevents

the Court, if it thinks that the suit is a vexatious one, and that

no damage has really been sustained, from giving nominal

damages to the plaintiff, and awarding costs to the defendant.

The words of s. 187 leave the discretion of the Courts as to

costs wholly unlimited, and it would be impossible to say that

such an award of costs was illegal.

We, therefore, reverse the order of Mr. Justice Birch, and

dismiss the special appeal.

Appeal allowed.

ORIGINAL CIVIL.

Before Mr. Justice Ponii/ex.

SUTTYA GHOSALr.SUTTYANUND QHOSAL and othebs.

Majority Act (IX of 1875 s. Minor^Guardian ad litem,

Tiie appointment of a guardian ad litem is sufficient to make the minor

party subject to s. 3, Act IX of 1875 and to constitute his period of

iiiajonty at 21, at any rate so far as relates to the property in suit, notwith-

standing that such minor would but for such appointment have attained

majority at IS.

By the decree in this suit, which was brought in 1871 for

parlitiou of the estate of Raja Kallysuukur Ghosal, deceased.
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it was, amongst other things, declared that Bosoomutty Dabee,

one of the defendants in the suit, was entitled to a cer-

tain sliare in the estate ; and that a moutlily sum of

Ks. 425 should be paid to her husband for her maintenance

and support ; and Baja Suttyanund Gltosal aud Cowar

Suttyakrishna Ghosal were appointed receivers in the suit. At

the institution of the suit Bosoomutty Dabee was an infant, and

her husbaud was appointed by the Court her guardian ad litem.

The present application was made by her husband and guardian

on her behalf for an order that the receiver should pay to him

as her guardian the sum of Rs. 4,000 out of her share of the

estate to meet extra expenses which had been incurred for

Bosoomutty Dabee and her youngest son. Bosoomutty Dabee

was, at the time of the application, of the age of 18 years aud

2 months.

Mr. Bonnerjee appeared in support of the application.

Mr. Macrae for the receivers.

Mr. R. Alien for Tarrasoondery Dabee, another defendant in

the suit.

The application was consented to by all tlie parties to the suit,

but the receivers were unwilling to pay the sum required to the

husband, but were desirous tliat it, as well as the monthly sum

allowed for her maintenance, should be paid to Bosoomutty

Dabee herself, she having attained her majoiity.

Mr. Bonnerjee submitted tliat, under the »Iajoiity Act, IX of

1875, 8. 3, Bosoomutty Dabee was still a minor, and remained

80 until she attained the age of 21 yeais.

Mr. Macrm contendeil tUt the of .. 3 dM not .pply to

• poraoo tor whom motoly • gomdioii od lium

•ppoiotod, bol only to goordion. oppoiotod under Ael XL of

1858 eud Act XXVn of 1860. The epperotmeot el gueriim.e

under thrue Ael. i. eery different from th. .pp«.«ti«m.t of .

gnurdiun ud i.l« in • »i« ^
Uve bee. the iuteution thet . minor ehonld be bebl. to the

1876
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disqualification attaching to minority being prolonged by a

temporary appointment like that of guardian ad litem^ yet

that might be the result of such an appointment in respect of a

minor who would otherwise have attained majority at 18, but

who notwithstanding the suit was finally determined would still

remain a minor until 21.

PoNTiPEX, J.—Act IX of 1875 was passed for the purpose

of attaining greater certainty respecting the age of majority,

but itself causes the uncertainty out of which this application

arises. S. 3 of the Act is as follows :— Every minor of whose

person or property a guardian has been or shall be appointed by

any Court of Justice, and every minor under the jurisdiction

of any Court of Wards, shall, notwithstanding anything con-

tained ill the Indian Succession Act, or in any other enactment,

be deemed to have attained his majority when he shall have

completed his age of 21 years, and not before.”

Tlie suit in which tliis application is made was instituted

before 1872, and when the present applicant was a minor under

the age of 18 years. She was made a defendant to the suit,

which was for partition. She was at the time a married woman,

and her husband, who would have been her natural guardian,

was appointed by this Court her guardian ad litem. By the

decree in the suit it was, amongst other things, ordered, that

Bs. 425 out of her share of the income of the estate, which was

the subject of the suit, should be paid monthly to her husband

as her guardian. The lady having now attained the age of

18, applies for the payment to her in future of the said

Bs. 425 and for a sum of Bs. 4,000 out of the accumulations

of her share of the minor. The question arises whether she

is still a minor. In my opinion she is, for the decree in the

suit made her a ward of Court, and I think the appointment by

the Court of her husband as guardian ad litem was sufficient

to bring her within s. 3 of the Majority Act, 1875, at all events

so far as relates to the property in suit. I shall, however, order

the sum of Bs. 4,000 now applied for and the future maintenance

to be paid to her personally, as her guardian consents to such

payments being made. The receiver will get his costs, and
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the infant’s costs will be paid out of her share of the estate. lO

Mr. Allen’s client’s costs will be paid out of her share. Suttta

Attorney for the applicant; Baboo Joykissen Gangooly.

Attorney for Tarrasoondery Dabee : Messrs. Swinhoe,

Law, §* Co.

Attorney for the Receivers : Mr. Carruthers.

PRIVY COUNCIL

SONET KOOER (Plaintiff) t>. IlIMMUT BAHADOOR and

OTHERS (Defendants).

[On appeal from the High Court of Judicature at Fort William in Bengal.]

Islemrari Mohurrari Tenure— Death of Grantee without Heirs—Escheat—

Recognition of Tenancy,

Lands belonging to a zeraindari granted by the zemindar under an absolute

hereditary mokurrari tenure, do not, on the death of the grantee without

heirs, revert to the zemindar ;
nor docs the zemindar, under such cireum-

stances, take by escheat a tenure subordinate to and carved out of is

zemindari. ^ i «

Where there is a failure of heirs, the Crown, by the general prerogative,

will take the property by escheat, subject to any trusts or charges affecting

it, and there is nothing in the nature of a mokurrari tenure which should

prevent the Crown from so taking it subject to the payment of the rent

"xlltcrgnitiin by the owner of lands of the interest of parties in posses-

Sion by the receipt of rent from them, constitutes a tenancy requiring to be

determined by notice or otherwise before such parties can be treated as

trespassers.

,',0. Bsiioli of th. Calcutt. Hish Court (L. S. Juoluon uod

AlMlie JJ.1. d.le'l ‘l>» f 5,
.'

ot the Subordiuete Judge of Zill. Gye, deted the 30th MeKh

1870.

* J. W. CoitVilb, Si. B. Pzacock, 8.. M. E. Smith

Re R- Collide.

r. Ce*

1876

J rt/f/e 1 1 t
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Himmut
Bauadooh.

The material facts of the case were as follows

Modeiiarain Singh, Kajah of Tekaree, was proprietor of the

Mouzah Praiipore in the district of Grya. He was a Hindu, and

had two Hindu wives. Ranee Sonet Kooer and Ranee Asmedh

Kooer. Having had no children by either of these ladies, they

on his death succeeded to his estate, which by arrangement

between themselves they took in shares of 7^ annas and 8^

annas respectively.

By Buratee Begum, a Mahomedan woman living in his house,

Modeiiarain Singh had a daughter, Shurfoonnissa, and also other

children, named Ikbal Bahadoor, Himmut Bahadoor, and Bismil<»

lah Begum. Shurfoonnissa, the eldest of these children, was born

on the 2nd Magh 1248 (January 1841), Six days after her birth,

Modenarain Singh executed in her favor a mokurrari grant of the

Mouzah Pranpore, belonging to his zeinindari, to be held by her

as absolute (moostakil

)

mokurraridar from generation to genera-

tion, subject to the payment of a reserved rent of sicca rupees 301

by the year. Shurfoonnissa died very shortly after the creation

of this tenure, but from the date of the grant, and subsequent to her

death, rent at the reserved rate was received, and continued to

be received, by Rajah Modenarain from Buratee Begum. On
the death of Rajah Modenarain in the year 1857, similar pay-

ments continued to be made by Buratee Begum to the Ranees

Sonet and Asmedh Kooer of their proportionate shares of the

reserved rent ; and on the death of Buratee Begum in the year

1860, rent continued to be paid in like manner by her surviving

children down to the year 1865. But in the end of that year

an attempt was made by the Ranees to put an end to the tenure

by oustingsJodhuu Singh, who was in possession of the mouzah

under a lease granted in 1862 by Ikbal Bahadoor. In the

proceedings aidsing out of this attempt, the Ranees alleged that

the mokurrari grant to Shurfoonnissa was for her life only,

and that, on discovering lier death, which they said did not take

place until after that of Rajah Modenarain, they had entered

into possession of the mouzah. The Magistrate of Gya finding

that receipts had been granted by the Ranees for the mokurrari

rent of the year 1865, and that possession was in fact held by

Jodhun Singh, by an order passed under s. 318 of the
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Code of Criminal Procedure, and dated the 7tli February 1866,

directed that the possession of Jodhun Singh should be main-

tained, and referred the Ranees to a civil suit.

No further steps were taken by the Ranee Asmedh Kooer,

but on the 6th February 1869, Ranee Sonet Kooer instituted

the present suit, in which she made Jodhun Singh, Himmut

Bahadoor, Bismillah Begum, and Mussamut Sahebzadee Begum

the widow of Ikbal Bahadoor, defendants. In her plaint she

set fortli that the grant to Shurfoonnissa of Mouzah Pranpore

was only for life ; that Shurfoonnissa died without heirs in

November 1857 ;
that by her death, the plaintiff as taking a 7J

annas share of her deceased husband’s estate was entitled to

possession of a proportionate share of the mouzah ; that together

with Ranee Asmedh Kooer, after hearing of the death of Shur-

foonnissa, she had held direct possession of the mouzah till

dispossessed by the Magistrate’s order of the 7th February 1866,

from which date her cause of action arose. She accordingly

claimed to recover from the defendants direct possession of

7i annas share of the Mouzah Pranpore.

The defendants pleaded that the plaintiff* had never had

direct possession of the mouzah after the death of SJiurfoonnissa,

which took place more than twelve years before the date of her

suit, and that she was consequently barred by limitation ;
that

the grant to Shurfoonnissa was hereditary, perpetual, airl

absolute, and did not on her death revert to the grantor or Ids

representatives, but would pass on failure of nearer heirs to the

Crown by escheat; that the right to recover possession, suppos-

incr it to have arisen to the zemindar on Shurfoonnissa’s death

could not now be enforced, since the plaintiff’s husband, and

afterwards she herself, had acquiesced in tiie possession and enjoj -

ment of the tenure by the defendants, from whom they had

accepted payment of the reserved rent : and further that t ey

(the defendants) were in possession as the lawful hers of bhur-

V.

Himm
Bahadoor,

foounissa. , ^ ^ _
The Subordinate Judge of Gya, i« Court the suit was

brought, gave judgment for the plaintiff. He found that the

mokurrari grant to Shurfoonnissa was in perpetuity, and not

merelv for life; that Shurfoonnissa died early, and that

^ * 52
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isre gubsequeotlj to her death the defendants had been in possession

SorbtKoobb
01, payment of rent. But he held that as Shurfoonnissa was ille-

Hixmdt oritimate the defendants were not her heirs ; that the zemindar
' ]Baiiadoos<

on her death had a right to resume possession of the tenure

which did not revert to the Crown by escheat, and that the

zemindar’s right was not lost by the acceptance of rent from

the defendants, and was not barred by limitation.

The plaintiff’s claim was accordingly decreed, but on appeal

to the High Court the decree of the lower Court was reversed

by the following judgment :

—

** The lower Court has held that the grant to Shurfoonnissa was not

merely for life, but in perpetuity. But inusmuoli as she died childless,

and in a recent decision of this Court—Mussamat Skahabzadi Begum v.

Mirta Himmut Bahadoor ( 1)—it was held that in the circumstances

of this family no right of inheritance under Imnmeah law vests in

the surviving brother on sister, the Subordinate Judge came to the

conclusion that the grant had become inoperative, and that the grantor

had a right to resume it. It was contended before him, that even

supposing the defendants not to be rightful heirs, yet the plaintiff would

have no right to resume the grant as the property would be liable to be

taken by the ruling power as an escheat, and that so long as the party

rightfully entitled abstained from pressing his claim, the defendants were

entitled to retain possessipn undisturbed.* 'This plea was overruled on

the ground that the defendants in possession were mere trespassers,

and that as the legal right to the property is eitlier in the grantor or

the Crown, the former, in (he absence of any claim by the latter, is

entitled to maintain the suit. The defendants also pleaded limitation,

but this plea was overruled.

^*Mr. Kennedy, who appeared for the special appellants, stated that the

main objection to the finding of the lower Court is in respect of that

portion in which the Subordinate Judge lays down, that as the suc-

cession is vacant the grantor is entitled to re-enter. For the purposes

of this appeal we may confine ourselves to this objection.

The Court below holds that the mokurrari tenure was granted in

perpetuity and not for life, and this finding has not been questioned by

way of cross-appeal or under s. 848, Act Till of 1859.

^ The grant is made to Shurfoonnissa and her children from genera-

tion to generation, and in it she is described as absolute {moostakil)

mokorraridar.

(I) 4 B. L. R., A. C., 108.
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** Tenures crented in these terms and not in any way limited by other 1S76

special cotidiilons are always treated as of the most absolute character, Sonsi^KooKa

and are every day transferred both by private sale and in execution of ntMMtrr
. Bahadooe.

decree. Had Shurfoonnissa conveyed the estate to another, the

grantor could not have ousted the assignee. Supposing she had died

leaving a husband and children, tliis estate would have descended

according to tl»e ordinary rules of Mahomedan law, and no change in

the order of succession would have been caused by the use of the

words ‘ to her children from generation to generation.* It is, at least,

extremely doubtful, whether the grantor could have altered the course

of descent established by law, if be bad intended to do so. It is,

however, sufficient to say that the terms of the grant are those

ordinarily employed in creating an estate governed by those rules, aud

that if it bad been the intention of the grantor to limit the grant in

some other mode, be would have specifically stated this intention.

In the absence of any words of limitation we cannot hold that the

Rajah intended to create anything but an estate in perpetuity with

absolute power to the grantee to deal with it as she thought proper,

aud that he never contemplated the possibility of failure of issue, or

intended to interfere with the ordinary course of descent.

“ It is hardly necessary to consider the conduct of Rajah Modenarain,

which has been referred to as showing tliot he never thought that his

grant was less than absolute ; but it certainly was not in any way

inconsistent with an intention to grant a mokurrari tenure without

any reservation : be made no attempt to resume it on the death of bis

daucrbter, but allowed her mother to enjoy it, aud it is admitted that up

to 1272, seven years after bis death, receipts for the reserved rent

continued to be granted in the daughter’s name, and the mokurrari

tenure as originally established was treated as subs^^^^^^^^^^

. , ,

« There is a dispute as to the precise date of Shurfoonnissa s 4ea ,

the direct evidence ou tUU point on either eide i.

looking to the examination of the Eanee., there m no room to doubt^at

the plaintifTe case i. faleo, and that in fact Shnrfoonnwe. d.^ at an early

age. We find that Buratee Begum lived within tte Bajah a

Tekaree and that the particular apartment or budding ^npi^ by tor

lekaree, an
-r .he Baneei. Those ladiea admit, that

stood between the apartments
«i,iMMn .nd —

they knew of the existence of tl.o three Uter born children, and

toL them about the bouse, bat profewi neyer to hors totJJOB on tto

tuZ Yet. if the statement in the plaint is Ime, Shnrfooimis«t h^

.t W*. ib. IW , 1. 1.
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1676 that tliese ladies should have known nothing of her. It may not be

SoNKTKooien established with certainty that Siiurfoonnissa died on lOih Ciieyt

Himuut 1249, as alleged by defendants, but there can be no doubt that she died
Bahadooh.

lifetime of her father, and not two months after him as alleged

by plain tiff.

** As it appears to us that the plaintiff has altogether failed to show

that any right to resume the grant un failure of issue was reserved to

the grantor, we hold that the judgment of the Court below cannot

be maintained. The plaintiff cun succeed only on the strength of her

own title, and not ou the weakness of that of the defendants. Siie is

bound to show that she was the party entitled to take the estate when

it became vacant ou the death of Shurfoounissa before she can ask

the Court to eject the defendants who are in possession.

**The Subordinate Judge seems to think that there is something in the

nature of a mokurrari grant which renders it capable of resumption,

if there be no known heir of the last holder
; but no authority has been

sLowu to support this opinion. It would hardly be contended that

a man who makes a gift has u better title than a stranger to the thing

given, if tlie donee after accepting and holding it for a time should

abandon it. The Rajah created a certain estate, and impressed the stamp

of perpetuity on it for the express purpose of making a free gift of it to

his daughter, aud the fact that she had to pay a certain rent, or in other

words that the gift was of a part only of the profits of the land, does

not make it anything less than a gift. He reserved to himself a certain

light over the lauds given, i\amely the right to receive a fixed rent, but

he absolutely divested himself of any other right. The transfer of the

property to a stranger in no way affects the right reserved, which

attaches to the laud in whosesoever hands it may be, and is therefore

at all times adequately secured. If the rent be not paid there are

proper legal remedies, but resumption of the grant is not among these,

where there is no express stipulation to that effect.

** We think that the plaintiff has failed to establish any title to resume

the mokurrari grant, and therefore without entering into the other

questions involved in this suit, we admit the appeal, and reversing the

judgment of the Court below dismiss the plaintiff’s suit with the costs

of both Courts.”

From this jadgmeut tlie plaintiff appealed to Her Majesty

ill Council.

Mr. C. IF. Aratkoon for the appellant.—This mokurrari
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tenure not being an independent estate, but being carved out of 1876

the larger estate of the zemindari of Tekaree, has no independ- Sonet^Kookw

ent existence, and consequently reverts, on failure of heirs, to Himmi’t

, . .
iJAIIAliOOW.

the zemindar, or escheats to him as the superior lord, ratlier

than to the Crown. The grant was made for the maintenance

of Shurfoonnissa and the heirs of her body. On her decease

without heirs, the object of the grant failed, and the tenure

merged into the larger original estate. The High Court were

mistaken in supposing that in granting a inokurrari lease the

zemindar had divested himself of all rights in the lands leased

except the right to the reserved rent. The defendants were

in the position of mere trespassers as against whom the heir

of the grantor was entitled to possession. In support of his

contentions he referred to Williams on lieal Property, 7th edn.,

p. 116, and to the case of Raja Bameswar Nath Siriff v. Ilaralal

Sing (1).

Mr. Doyne and Mr. John Cutler for the respondents.—

Assuming that the respondents, who are the parties in possession,

have no legal title, the appellant has failed to show any title

in herself which would support her claim to resume the mouzah

in dispute. Accordiug to the appellant this particular grant is to

be taken as something wholly different from other raokurraii

tenures, and is to be regarded as the creation of an estate tail

with reversioa to the origiaiil grantor in case the grantee should

die without heirs of her body ;
and this view is sui.ported by

reference to the doctrines of the feudal law iu England. But

the Eno-lish feudal law has no force in India, and there is no

analogy between an English estate tail and an Indian rnokur-

rari. The present grant was an absolute conveyance subject

to the payment of tlie reserved rent. The estate taken y

Sburfoounissa might have been sold by her and the purchaser

would have taken the same estate subject to the same payment.

Failure to pay the rent would not have operated to ^
estate, since the only remedy of the zemindar would have been

to cause it to be seized and sold to the highest bidder under the

provisions of Act X of 1859.

(1) 1 B. L. E., A, C. 170.
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On the failure of nearer heirs the tenure did not revert to

So»KtKooM» grantor, but escheated to the Crown ; see Gridhari Lall

HiMitoT Roy y. The Government of Bengal (1). There is no authority
40A InilbOOOR*

for extending to the zemindar the right to take by escheat.

' Assuming tliat on the death of Shurfoonnissa a right accrued

to Bajah Modenarain to resume his grant, that right was aban-

doned by him, and the tenure of Buratee Begum and afterwards

of the respondents was recognrzed and affirmed by acceptance

of rent for a long period of years. Such acceptance amounted

to a re-grant of the tenure to Buratee Begum and to the

respondents.

Mr. Arathoon replied.

Their Lordships’ judgment was delivered by

• Sir J. W. Colvile.—The question raised by this appeal,

though short, is somewhat novel, and there appears to be little

jiositive authority upon it.

It appears that Kajah Modenarain Singh, being a Hindu

zemindar, but having an illegitimate family by a Mahomedan

lady domiciled in his house, granted the mokurrari in question

in the name of one of the infant daughters of that family,

Shurfoonnissa Begum. The grant was clearly intended to

create an absolute and hereditary mokurrari tenure, inasmuch

as it contains the essential words, generation to generation,”

which in documents of that kind have always been considered

to have that effect ; and their Lordships do not find in the

particular document any special terms which would distinguish

it from a grant of an ordinary mokurrari istemrari tenure.

It is clear on the evidence that Shurfoonnissa Begum died before

her father, and not very long after the creation of the tenure

;

and further, that after her death, the father during his life, and

afterwards his widows, who, by tiie Hindu law, are his heirs,

continued to receive the rent reserved from those in possession

of the lauds, the receipt for such rent being, with one excep-

tion, taken in the name of Shurfoonnissa, the original grantee,

and in that exceptional case in the name of Buratee Begum>
t

(1) 1 B. L. R., F. C-, 44.
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her mother. One of the questions raised by Mr. Doyne is, I876

what effect ought to be given to that reception of rent as a
recognition of the tenure and an answer to the present claim

to resume the lands included in it.

From this receipt of rent after the death of Shurfoonnissa,

which must have been well known in the family, an inference

may undoubtedly be drawn that the zemindar either originally

intended to make the grant for the benefit generally of his

illegitimate family, or after the death of his daughter was

willing that it should have that effect

;

and it is difficult to

suppose that the widows were not for some time willing to act

on some such view of the transaction. It is impossible, there-

fore, to treat the parties in possession as mere trespassers.

The recognition of their interest by the receipt of rent from

them would constitute some kind of tenancy requiring to be

determined by notice or otherwise. Their Lordships, how-

ever, are not pfppared to say that this circumstance is of itself

sufficient to defeat the claim of the plaintiff in this suit. They

think that the ground upon which the decision of the High

Court is to be supported, if supported at all, is that the plaintiff

in the suit is not the person who, assuming the parties in posses-

sion to have no legal title, is entitled to recover the land by the

destruction of the tenure. That, of course, raises the question

which the High Court has dealt with ; namely, whether, on the

death of Shurfoounissa without heirs, the right to the posses-

sion of the land reverted to the original grantor, or whether

the tenure on such a failure ot heirs should be taken to have

escheated to the Crown.

The doctrine of escheat to the Crown in the case of a vacant

inheritance was much considered by this Court in the case

of The Collector of Masulipatam v. Cavalt/ Vencata Nar^

rainapak (1). In that case the property in question was a

zemindarL The last male zemindar had died, leaving a widow,

who took a widow’s estate, and upon her death there were no

heirs of her husband to inherit the zemindari. The zemindar

was, however, a Brahmin ;
and the point raised in the suit was

that on that ground the estate was not subject to the law of

(1) 8 Moore’s I. A., 500.
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J876
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Baiiadoor.

escheat. This contention was founded on the text of Menu^

which says :— The property of a Brahmana shall never be taken

by the King: this is fixed law;” and also on a passage in

Nareda, where it is said :— If there be no heir of a Brahmana’s

wealth on his demise it must be given to a Brahmana^ other-

wise the King is tainted with sin.” It seems to have been

admitted in that case that the British Government had at least

the same rights that the ruling power would have had under

the Hindu law, the question being whether that limitation

which the Hindu law was said to impose on the right of the

Hindu Raja or King was to prevail against or fetter the riglits

of the Crown. Lord Justice Knight Bruce, delivering the

judgment of this Committee, said :— It appears to their

Lordships that, according to Hindu law, the title of the King
** by escheat to the property of a Brahmin dying without heirs

ought, os in any other case, to prevail against any claimant

who cannot show a better title ; and that th% only question

that arises upon the authorities is whether Brahmiuical pro-

perty so taken is in the hands of the King subject to a trust

in favour of Brahmins.” And in a subsequent passage of tlie

judgment he went on to say :— Their Lordships, however,

** are not satisfied that the Sudder Court was not in error when

it treated the appellant’s claim as wholly and merely deter-

miuable by Hindu law. They conceive that the title which

he sets up may rest on grounds of general or universal law.

The last owner of the property in question in this suit derived

her title under an express grant from the Government to her

husband, a Brahmin, whom she succeeded as heiress-at-law.

** If upon her death there had been any heirs of her husband,

those heirs must have been ascertained by the principles of

** the Hindu law ; but by reason of the prevalence of a state of

law in the inofussil, which renders the ascertainment of the

heirs to take on the death of an owner of property a question

Bubstaatially dependent on tiie status of that owner. Thus

the property being originally, and remaining, alienable, might

** have passed by acts inter vivos in succession to British subject

** to foreign Buropean owner, to Armenian, to Jew, to Hindu,
** to Maliomedan, to Parsee, or to any other person, whatever
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his race, religion, or country. According to the law admi-
« nistered by the Provincial Courts of British India, on the

death of any owner being absolute owner, any question touch*

ing the inheritance from him of his property is determinable

in a manner personal to the last owner. This system is made

the rule for Hindus and Mahomedans by positive Begulation :

in other cases it rests upon the course of judicial decisions.’'

And the final conclusion of the Committee was this :
—‘‘ Their

‘‘ Lordships’ opinion is in favor of the general right of the

Crown to take by escheat the land of a Hindu subject, though

a Brahmin, dying without heirs ; and they think that the

claim of the appellant to the zemindari in question (subject or

not subject to a trust) ought to prevail, unless it has been abso-

lutely, or to the extent of a valid and subsisting charge,

** defeated by the acts of the widow Lutchmedavamah in her

“ lifetime. In the latter case the Government will of course be

entitled to the property, subject to the charge.” In a

subsequent case relating to the same estate, Cavaly Vencata

Narainapah v. The Collector of Masulipatam (1), the question

was between the Collector, representing the Government, and a

person claiming to have a valid and subsisting charge by an

act of the widow—a charge which the widow was competent

to create ; and it was held that the Government took subject

to the charge, and the suit was dismissed, but without i)re-

judice to the right of the Collector, as representing the Crown,

to redeem the charge and recover the estate. The prqperty,

no doubt, in this case was a zemindari ;
but the decision seems

to establish the principle, that where there is a failure of heirs,

the Crown, by the general prerogative, will take the property by

escheat, but will take it subject to any trusts or charges affecting

it. There, therefore, seems to be nothing in the nature of

the tenure which should prevent the Crown from so taking a

mokurrari, subject to the payment of the rent reserved upon it.

It has been argued, however, that this mokurrari, not being

an independent zemindari, but being carved out of a zemindari,

stands upon a peculiar footing, and that, upon the failure of

heir8> the zemindar takes by right of reversion, or, if not strictly

(1) 11 Moore’s LA, 619.

W76 _
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1876 Ly right of reversion^ that the tenure escheats to him as the

SoMKT KoojfiB superior lord rather than to the Crown. The mokurrari was

clearly an absolute interest. It was also an alienable interest.

It might have been seized and sold^ as Mr. Doyne has shown^

under Act X of 1859, even in a suit for rent. It could not

have been forfeited for the non-payment of rent; for in such

a case the zemindar could only have caused it to be seized, pu^

up for sale, and sold to the highest bidder. It is, therefore^

property which, like that in the case above cited, might have

passed to any purchaser, whatever his nationality, or by what-

ever law he was to be governed. It cannot, their Lordships

think, be successfully argued that, having so passed, the estate

would have determined upon the death of Shurfoonnissa (sup-

posing it had been sold in her lifetime) without heirs ; for the

grant contains no provision for the lessee of the estate created in

such event. There seems, therefore, to be no ground for saying

that the lands have reverted in the proper sense of the term to

tlie zemindar ; and the only question is, whether, on the failure

of heirs of the last possessor, he is entitled to take a tenure

subordinate to and carved out of his zemindari by escheat*

Their Lordships are of opinion that there is no authority

upon which the power of taking by escheat can be attributed

to the zemindar. The principles of English feudal law are

clearly inapplicable to a Hindu zemindar. On the other hand,

it is clear that, if the zemindar has not such a right, the

general right of the Crown subsists, and must prevail.

On the whole, therefore, their Lordships think that the High

Court have come to a correct conclusion in holding that, suppos-

ing the parties in possession have nothing but their possession

to depend upon (a question on which their Lordships give no

opinion), the superior title, under which alone they can be

ousted from possession of the lands, is not in the zemindar or

his representatives, but in the Crown. They will, therefore,

humbly advise Her Majesty to affirm the decree under appeal,

and to dismiss this appeal with costs.

Appeal dismissed.

Agent for the appellant t Mr. JT. X. Wilson,

Agents for the respondents : Messrs. Barrow and Barton,
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ORIGINAL CIVIL.

Before Mr. Justice Pontifex,

HEM CHUNDER CIIUNDER «. PUANKRISTO CHUNDER. 187$
July 27.

Order on Receiver to sell—Attachment in Mofussil of Property in Hands of
Receiver—Execution of Decree.

By a decree ofthe High Court obtained hyD Mm November 1871 in a suit

on a mortgage brought by him against B C and P C, it was ordered that the

suit should be dismissed against PC; that the amount found due on the mort-

gage should be paid to D Mhy B C

;

that the mortgaged property, some of

which was in Calcutta and some in the mofussil, should be sold in default of

payment, and any deflciency should be made good by B C. The property in

Calcutta was sold under the decree, and did not realize sufficient to satisfy the

decree. D M^ thereupon, in August 1873, obtained an order for the transfer of

the decree to the Mofussil Court for execution : after the transfer B C died in

December 1874, leaving a widow and an adopted son his representatives,

against whom the suit was revived. The decree, however, was returned to the

High Court unexecuted.

In a suit for partition of the estate of i? C deceased, brought by P C against

B C in the High Court, a decree was made in February 1871 for an injunction to

restrain B C from intermeddling with the estate or the accumulations, and for

the appointment of the Receiver of the Court as Receiver, to whom all parties

were to give up quiet possession. J? C was in that suit declared entitled to

a moiety of the property in suit.

Held, on application by D A/ to the High Court for an order that

the Receiver should sell the right, title and interest of the widow and son

of H C in the estate in his hands to satisfy the balance of his debt, that

DM was entitled to an order that their interest should be attached in the

hands of the Receiver, and that the Receiver should proceed to sell the same.

Property in the hands of the Receiver of the High Court cannot be pro-

ceeded against by attachment iu the mofussil.

This was an application in this suit* on notice on behalf of

one Denonath Mitter for an order that the Registrar or the

Receiver should sell the share of Roymoney Dossee and Hem
Chunder Chunder in certain specified properties in the hands of

the Receiver, of which a portion was in Calcutta and a portion

in the mofussil, sufficient to pay the balance due to Denonath

Mitter, in respect of a decree obtained by him, dated 29th

54
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KoTember 1871, in a suit brought bj him against Bissonath

Chunder, since deceased, and Prankristo Chunder. Tliat suit

tras one on a mortgage, and the decree contained, amongst other

things, an order, that the suit shonld be dismissed against Pran-

kristo Chunder, for payment of the sum found due on tlie

mortgage with costs by Bissonatb Chunder to Denonath Mitter,

for sale of the mortgaged property on default of payment, aud
for payment by Bissouath of any deficiency in the sale-proceeds

to pay the debt. A sum of about Bs. 30,000 was found due to

the plaintiff, and, default haring been made in payment thereof,

the property in Calcutta was sold by the Registrar and realized

Rs. 23,000, which sum, less commission, was paid to Denonath
Mitter. In August 1873, Denonath petitioned the High Court
for an order that the decree should be transferred to the Court of
the 24-Pergannae for execution to obtain satisfaction of the

balance. After it had been transferred, Bissouath died iu

December 1874, leaving Hem Chunder, his adopted son, and a
widow, Roymoney Dossee, his representatives, against whom the

suit was revived. The decree, however, was returned to the

High Court unexecuted.

By a decree dated 13th February 1871 made in a suit brought
by Prankristo Chunder against Bissonath Cliunder and others
for partition of the estate of Ramtonoo Chunder, deceased, an
injunction was granted, restraining Bissonath Chunder from
intermeddling with the estate of Ramtonoo or the accumu-
lations thereof; the Receiver of the Court was appointed
Receiver of the estate, and all parties ordered to give up quiet

possession to him, aud he had since been iu ]>ossessiou thereof.

Bissonath was, * in that suit, declared entitled to a moiety of the
estate in the hands of the Receiver, and Denonath Mitter not
having been able to obtain satisfaction of the balance due to him
from the estate of Bissonath made the present application to

realize the same by sale by the Receiver of tlie right, title

and interest of Hem Chunder and Roymoney in the property, or
in so much thereof as would be sufficient to pay his debt.

Mr. Kennedy^ in opposing the application, contended that the

procedure laid down by Act VIII of 1859 was the proper and
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only course which should have been adopted in this case* Under 1876

Act VIII there must be an attachment in the usual way of the HkmChuwdeb

property. That the property was in the hands of the Receiver

is immaterial. It might have been attached in his hands.

The present application is not one for attachment. There is

no other way of attaching than under Act VIII. The applica-

tion, therefore, cannot be granted in the form asked for.

Mr, Macrae contended that the application was in proper form,

and was one which the Court could grant The proceeding

by attachment was not one which was open to the applicant in

this case, as the property was in the hands of the Receiver of
\

this Court : there are cases to show that, when such is the case,

no attachment can be obtained in a Mofussil Court Such a

proceeding would be a contempt of this Court

PoNTiFEX, J.—In this case before 1871 there was a suit for

[)artiti<^n of the estate of Ramtonoo Chuuder. In that suit

Bissouath Chunder was a defendant By a decree in that suit,

dated the 13th of February 1871, the Receiver of the Court was

appointed Receiver of the estate, and there was the usual order,

restraining the defendants in that suit and persons claiming under

them from intermeddling with the estate pending partition, and

it was further ordered that quiet possession should be given

to the Receiver, Bissouath Chunder has since died, and bis

representatives have been made parties to the suit.

Under these circumstances, and while the Receiver is still undis-

charged, one Denonath Mitter, a judgment-creditor in a suit on

a mortgage against Bissonath Chunder, now seeks satisfaction

of his decree against Bissonath’s share of the property under

partition, and finds himself powerless to execute his decree against

such share without the assistance of the Court, because the estate

is in the hands of the Receiver. It is, therefore, absolutely

necessary for him to come to this Court for assistance. It seems

to me that unless I grant this application, Denonath Mitter will

be unable to execute his decree against the property of Bisso-

nath, so as to obtain satisfaction of his judgment-debt. He
cannot proceed in the usual and ordinary way under Act YlII
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to attach and Bell the property in the mofussil^ because it is in

the hands of the Eeceiver of this Court-

1 will make an order that Bissonath’s interest in the property

in tlie hands of the Receiver must be considered as attached^ and

that the Receiver proceed to sell that interest^ and for the purpose

of carrying out the sale I will order Bissonath’s representatives

to join in any conveyance which may be necessary; the sale

proceeds to be paid into Court in this suit to await the further

orders of the Court.

Application granted.

Attorney for the applicant : Baboo Shamaldhone DutL

Attorney for Hem Chunder and Roymoney : Mr. Remfry,

APPELLATE CIVIL.

Before Mr, Justice Kemp and Mr, Justice Pontifex,

LALLAH RAMESSHUR DOYAL SINGH (Plaistiitp) d. LALLAH
BISSEN DOYAL and another (Dependants).*

Damages^ Suit for^^Joint Undivided Pi'oprietors^Revenue Sale-^

Act XI of 1859.

No suit for damages ns between joint owners on undivided estates will lie,

in consequence of the sale of the whole estate through the default of one or

more of such owners in paying their shares of the Government revenue.

This suit was for damages, amounting to Rs. 10,478. The

plaintiff alleged that he was the proprietor of a 4-anna share in

a mokurruree right in certain mouzahs, appertaining to lot Mehal

Hakimpore, Pergunna Chowssa, Ziila Shahabad. He alleged

that the parent estate Hakimpore was sold for arrears of Govern-

ment revenue, owing to the neglect of his oo-sharers in the

mokurruree inSpaying up their quota of Government revenue.

He further alleged that the entire 16 annas of the mouzah, which

comprised the mokurruree, were let out in perpetual mokurruree

by the Rajah of Buxar to Lallah Mewa Lai, the common

* Regular Appeal, No. 258 of 1874, against a decree of the Subordinate

Judge of Ziila ^lahabad, dated the 26th of June 1874.
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ancestor of the parties to this suit, at a fixed annual jumma of

Ks. 401 ; that after the death of the ancestor, both parties

to this suit in riglit of inheritance were in possession of the

mokurruree, and that tlie practice amongst the co-sharers was

to pay their respective quotas of Government revenue to the

Collector direct under an agreement with the superior land*

lord to that efiect
;
that under this alleged arrangement between

the co-sharers, the plaintiff had to pay a 4-anna share of the

Government revenue,—the defendant No. 1 a 4-auua share,—

and the defendant No. 2 an 8-anna share ; that on the 28th

of March 1872, being the last safe day for the payment of

Government revenue, the plaintiff paid in his quota
; but the

defendants having neglected to pay their respective shares of

the Government revenue, the parent estate, Mehal Hakiinpore,

was sold at auction for arrears of revenue, and the price paid

was Rs. 50,000 ;
and that the whole of the surplus sale proceeds,

after deducting the Government revenue due up to the 2Cth

of March 1872, had been taken out of Court by the superior

malik, the zemindar. The plaintiff valued his suit and assessed

his damages at the proper selling price of his 4-anna share in the

mokurruree as prevalent in the Pergunuah in which the mokur-

ruree was situated.

The Subordinate Judge dismissed the suit, and the plaintiff

appealed to the High Court.

Mr. B, E. Twidale and Baboo Tarruck Nath Dutt for the

appellant.

Mr. H, E. Mendes and Baboos Rashhehary Ghose^ Taruck

Nath Falitf and Kashy Kant Sen for the respondents.

On the appeal coming on a preliminary objection was taken on

behalf of the respondents, that no suit would lie between joint

owners on undivided estates for damages sustained by the estate

in consequence of the default of one or more of the co-proprietors

in paying their share of the Government revenue, and the cases

of Odoit Roy t. Radha Pandey (1) and Gungapenaud Sahee v,

Madhopersaud Sahee (2) were referred to.

407
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(1) 7 W. B., 19. (2) 13 S. D. A., 1244.
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1876 Mr. Twiddle for the appellant contended, that the words of

the proviso added to s. 33 of Act XI of 1859 were large enough

rsiHaH to justify the bringing of this suit.

Lallah
Dotal. judgment of the Court was delivered by

Kbmp^ J. (who, after stating the facts as above, continued :)

—

In the case alluded to of Odoit Roy v. Radha Pandey (1)

Noiman and Seton-Karr, JJ. held that a suit would

not lie between joint owners on undivided estates for dam*

ages sustained by the whole estate in consequence of the

default of one or more of the co-proprietors in paying their

shares of the Government revenue. As already observed, this

case followed a decision of the Sudder Court of 1857 in the

case of Gungaptrsaud Sahee v. Madhopersaud Sahee (2). We
think that the rule laid down in those decisions is a proper one

;

and further we find that, under the provisions of Act XI of

1859, 8. 40, the plaintiff could have protected his interests by

having his mokurruree right registered. He, also under the

said Act, could have paid in the Government revenue due on

account of the shares of his co-proprietors in the mokurruree,

and thus saved the estate from sale. We find, on turning to

the kyefeut of the oollectorate amlah, which was called for by

the Collector at the time when Bissen Doyal Singh, the defen-

dant No. 1, petitioned to be allowed to save the property from

sale by paying the revenue due on the 28th March 1872, that

the balance then due was a very small one, under Bs. 100.

There was, therefore, no difficulty whatever in the plaintiff

avoiding the sale by paying the sum then due on account of

Government revenue. Following, therefore, the ruling in

Odoit Roy v. Radha Pandey {\) and that of the Sudder Dewany

Adawlut of 1857 alluded to above, we dismiss the plaintiff’s suit.

Then there is a further question for consideration, namely,

whether the defendants are not entitled to their costs in this

suit. A cross-appeal has been made to this Court on thfl4i

point, and we think that the defendants ought to get their

separate costs in this litigation.

(1) 7 W. Rv, 72. (2) 13 S. 0. A., 1244.
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We dismiss the appeal of the plaintiff with costs, and modify

the decree of the Court below to this extent that we decree

costs to each of the two defendants in this case.

Appeal dismissed.

1876

Hamksmhur
Doyal Singh

u.

Lallah
Bisbicm Doyal.

Before Sir Richard Garth^ Kt,^ Chief Justice^ and Mr, Justice Mittcr,
»

MANESSUR DASS and akothrr (Plaintiffs) v, THE COLLECTOR ]876

AND MUNICIPAL COMMISSIONERS OF CHAPRA (Dkfbndants).* Jme 28.

Beng, Act III of 1864, s, '^Municipal Commumoners—Appeal against

Assessment—Jurisdiction of Civil Court.

A suit to set aside an order made on an appeal nnder s. 83 of Bengal

Act III of 1864 to the Municipal Commissioners against a rate assessment,

and to reduce the tax levied by them under that Act, on the ground that they

have tried the appeal in an improper way, and have exceeded their powers

and acted contrary to the provisions of the Act, cannot be maintained in the

Civil Courts. The decision of the Commissioners in such an appeal is

absolutely final.

This suit was brought to reduce tlie chowkidari tax levied

under Beng. Act III of 18G4 on certain houses beloiiging to

the plaintiffs, situated in Mohulla Doulutgunj, No. 27, in Per-

guna Manghi, which had been, in 1871, assessed at Bs. 144

a year, and had so continued until 1873, in wiiicli year the tax

was raised to Bs. 216. The yalue of the houses hud not, in the

interval, increased, nor had any change of form been made.

The plaintiffs preferred an appeal to the Municipal Commis-

sioners against the enhancement, which was rejected by them

on the 7th of July 1873, whereupon the plaintiffs brought this

suit for the reduction of the tax, praying that necessary enquiries

should be instituted, the state and value of the houses enquired

into, and a decree passed in their favor by setting aside the

orders of the Municipal Commissioners.

The contention of the defendant was, that the Civil Courts

had not the power to set aside the orders of the Municipal

A

•
* Special Appeal, No. 860 of 1865, against a decree of the Judge of

Znia Sarun, dated the 6th January 1875, reversing the decree of the

Munsif of Chapra, dated the 5th January 1874.
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Commisdiouers regarding assessment of taxes under Beng. Act

III of 1864 ;
that the adjudication by the Municipal Cominis**

sioners upon the appeal made to them by the plaintiff was final

;

that the Municipal Commissioners being legally competent to

modify or raise taxes, the action on their part in raising the tax

on tlie plaintiffs’ houses after consideration of the state and value

of the houses and the means of the owners was right and legal.

The Munsif decided that ss. 25 and 26, Beng. Act III of 1864^

furnishing a rule that assessments were to be made upon an

estimated amount of annual rent at the rate of 7-8 per cent, per

annum^ and no other rule being given, the Municipal Com*

missioners, in having taken into consideration the means of the

owners of the houses in fixing the rate, had acted contrary to

and beyond the powers vested in them by that Act

;

and on

the authority of Drindabun Chunder Roy v. The Municipal

Commissioners of Serampore (1) held, that the Court had juris-

diction to entertain this suit, and ordered a reduction of Bs. 72

which had been imposed in the year 1873 and made without it

being shown that any improvement or change of form in the

houses had taken place or any special cause for enhancement

existed. The Judge, on appeal, held, that, under s. 33, Beng.

Act III of 1864, the Civil Court had not the power to enter-

tain the suit, and reversed the decree of the Munsif.

From tliis decision of the Judge the plaintiffs appealed to

the High Court.

Mr. G. Gregory for the appellants.

Mr. Ingram (with him The i^enior Government Pleader Baboo

Unoda Persad Banerjce) for the respondents.

The judgment of the Court was delivered, without calling on

the respondents, by

Garth, C.J.—We think there is no ground for this appeal,

and speaking for myself I should be very sorry to think tliaf

there existed any doubt whatever about this question.

By the '26th section of Beng. Act III of 1864, the Municipal

(1) 19 W. R., 309.
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Commissioners are empowered to impose certain rates on houses, is76

buildings and lands, which rates are to be paid by the owners, MAMKgtoa

and by the 27th section those rates are to be assessed according to

what may be considered the fair annual value of the property. CoLLscnroa

When the valuation is completed, lists are to be made, showing Mumioipai.

the rates at which each property is assessed; and when the

assessment is made for the first time or increased, a special
t^HAFiu.

notice is to be given to the owner and occupier, of the amount

at which the property is assessed, and an appeal is then given

against the assessment, which, by the terms of s. 33, is to be

heard before not less than three of the Municipal Commissioners.

If an appeal is not made against the assessment, the assessment

itself is final. If an appeal is made against the assessment, the

adjudication of the Commissioners upon that appeal is also final,

and in order more effectually to secure the finality of the

adjudication, there is a special provision in the same section, that

no person shall contest any assessment in any other manner than

by appeal as hereinbefore provided.

Now, in this case, the plaintiff is attempting, by means of a

civil suit, to re-open the question of the assessment of his house,

which has been heard on appeal, and decided by the Municipal

Commissioners. It is said that the Commissioners have tried

the appeal in an improper way, and that they have exceeded

their powers and acted contrary to the provisions of the Act.

But even supposing that they had, the Civil Court has no right

to interfere. Some actions may, no doubt, be brought against

the Commissioners for a great variety of acts which they may
do under color of their statutory powers and under a mistaken

view of their duties, but not an action of this kind. Their

decision upon an appeal against a rate assessment is absolutely

final. The appeal is dismissed with costs.

Appeal dumissed.

65
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Before Mr. Justice Markhy,

1876 MILLER THE ADMINISTRATOR-GENERAL OF BENGAL.
July 1,

Succession Act (X of 1865^, ss. 4 and Husband and Wife—Parties with

English Domicile married in India—Succession to Moveable Property.

H M^?l BritiBli subject, having his domicile in England, married in Cal-

cutta, in April 1866, C, a widow, who at the time of the marriage had also

an English domicile. C, after her marriage with H Af, became entitled as

next-of-kin to shares in the moveable properties of her two sons by her for-

mer marriage : these shares were not realized nor reduced into possession by

C during her life. C died in 1872, leaving her husband, but no lineal des-

cendants. In March 1874, H M filed his petition in the Insolvent Court, and

all his property vested in the Official Assignee. In April 1875, letters of

administration of the estate and effects of C were, with the consent of H Af,

granted to the Administrator-General of Bengal, by whom the shares to which

C became entitled as next-of-kin of her sons were realized. In a special

case for the opinion of the Court under Ch. vii, Act VIII of 1 859, held^

that the domicile of the parties being in England, the English law was to be

applied, and therefore the Official Assignee as assignee of the estate of

H M was entitled to the whole fund realized by such shares in the hands of

the Administrator- General.

S. 4 of the Succession Act does not apply in respect of the moveable

property of persons not having an Indian domicile.

This was a special case stated for the opinion of the Court

under Ch. VII of Act VIII of 1859, by the agreement of

the Official Assignee and assignee of the estate and effects

of one Howard Murk, au insolvent, as plaintiff, and the Admin-

istmtor-General of Bengal, as defendant.

The facts as stated in the case were us follows:—
On the 7th of April 1866, the said Howard Murk, a British

born subject, having his domicile in Great Britain, and notdu

India, intermarried with Caroline Augusta, the widow of one

W. B. Harvey deceased. The said marriage took place in

Calcutta. The said Caroline Augusta had previously to, and

at tlie time of, her said marriage, a domicile in Great Britain,
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and not in India, and suoii domicile continued down to the

time of her death. Caroline Augusta Mark died in Bengal

on the 30th of September 1872 intestate, leaving her surviving

her husband tlie said Howard Mark^ but no lineal descendants.

Howard Mark, on the 2nd March 1874, filed his petition

in the Court for the Kelief of Insolvent Debtors at Calcutta,

and liis estate and effects became thereby vested iu the

plaintiff as the Official Assignee of the Court. Howard Mark
died on the 28th February 1875. Caroline Augusta Mark,

subsequently to her marriage with Howard Mark and before

her death, became, ou the respective deaths of W. B. B.

Harvey and D. Harvey, her two sons by her marriage with her

former husband W. B. Harvey, entitled to share in the

respective estates of her two sons as one of their next-of-

kin. The said shares were not realized or reduced into

possession by her during her lifetime, nor by Howard Mark,

but were realized by the Administrator-General under the

letters of administration hereinafter mentioned. On the 11th

of September 1875, letters of administration to the estate and

effects of Caroline Augusta Mark were, with the consent

of Howard Mark, granted by the High Court to the Adminis-

trator-General of Bengal, and there is now in the hands of

the defendant as Administrator-General and administrator

of the estate and effects of Caroline Augusta Mark a sum
of Bs. 6,224-10-9, being the proceeds of the shares afore-

said.”

The question for the Court was whether, in the events that

have happened, A. B. Miller, as assignee of the estate and effects

of Howard Mark, was entitled to the whole of the said fund

now in the hands of the Admini8trator->General of Bengal ns

administrator of the estate and effects of Caroline Augusta Mark.

Mr. Kennedy and Mr. Ingram for the Official Assignee.

Mr. Evans for the Administrator-General.

Mr. Kennedy contended that the Official Assignee was

entitled to the whole fund. It is admitted by the Adminis-
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trator-General that the Official Assignee is entitled in any

event to one«half. The wife was admittedly domiciled in

England^ not in India. Succession to her moveable property

would be therefore regulated by the law of England by s. 5 of

Act X of 1865, which would entitle the husband to the whole;

the domicile being admitted, s. 19 of that Act does not apply.

It is said that, by virtue of s. 4, the Administrator*General is

entitled to the moveable property left by Mrs. Mark : but in such

a case as this, where the parties were domiciled in England, s. 4

will not apply. That section is not dealing with right of succes-

sion to property ; that question is dealt with later in the Act. It

only deals with the creation of rights inter vivos. Bights arising

out of marriage are regulated by the lex Loci contractus, except in

special cases. But the rights of the parties with respect to

any moveable property are still governed by the law of the

domicile : for instance, persons married in France, but domi-

ciled in England, are not subject to the Code Napoleon.

An exception is made by the Indian Legislature, but that

exception is not the present case. The intention is clearly

shown by s. 44, by which the 4th section is interpreted. If a

person domiciled in England marry an Eurasian woman in

India, the sectiou would apparently apply
; but how would

the Courts iu England deal with the wife in such a case suing

in her own name on a promissory note made in England? it is

doubtful whether such an action would be held to be maintain-

able; I mean irrespective of the Married Woman’s Property Act.

If an Eurasian went to England and married there, I think

6. 4 would apply, but s. 44 would not, because marriage

iu India would not have occurred. [Markby, J.—You mean

s. 4 would apply here.] Yes, in the Courts here ; the sections

relating to marriage do not apply where the domicile is in

England, see Story’s Conflict of Laws, ss. 186, 193. S. 4

was not intended to apply to any one not domiciled in India

;

it was intended to leave persons domiciled elsewhere than iu

India in the position in which they were before, on marriage

:

see note to s. 44 ; see also s. 283 as to payment of debts.

Bys. 5,stiooe8sion to moveable property is to be regulated by

the law of domimle ; the right of the husband iu the property
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of his deceased wife is succession within the meaning of that

section. In former times the Ordinary was absolutely entitled

to the property of intestates, and was not liable to account to

any one ; subsequently the Ordinary was enabled to depute the

administration to the next and most lawful friend of the

deceased who was accountable to the Ordinary. But the Civil

Courts had to obtain statutes to effect this; see 31 Edw. III.,

c. 11., and 21 Hen. YlII.^ c. 5, s. 3; see also 22 & 23

Car. II., c. 10, and 29 Car. II., c. 3, s. 25. The husband

was entitled as administrator, not as next-of-kin: see also

Fortre v. Fortre (1) and Proudley v. Fielder (2): these cases

show that in any case the husband takes tne property of

the wife deceased as administrator. After the Statute of Distri-

butions, it was expressly declared by 29 Car. II, c. 3, s. 25,

that the husband’s right to succeed to his wife’s property should

not be affected by the Statute of Distributions. If the husband

died without taking out administration, the Courts would grant

administration to the next-of-kin of the wife, but such adminis-

trators were regarded as trustees for the representatives of the

husband—2 Wms. on Executors, 7th ed., 1488, and the case of

Humphrey v. Pullen (3). [Market, J.—Was that right of the

husband the mnriti or the jus successionis It was true

succession : see 2 Wms. on Executors, 7th ed., 410, and Bacon’s

Abridgment, Title Executors and Administrators, F., page 479.

Mr. Evans for the Administrator-General.—S. 4 is not

restricted to persons domiciled in India, nor is the Succession Act

itself so limited
;
see the provisions as to making wills ; it has

never been contended that a person making a will in India

would not be bound to make it according to the Indian Act;

there is a difference, for instance, as to attesting a will, see e. 50.

S« 225 shows another difference : administration is now always

granted under the Succession Act in all cases. The argument

on the other side would limit it to persons domiciled in India

:

then by what law are persons in India with an English domi-

cile to have administration granted to them, or of their estates ?
\

(1) 1 Showers, 327. (2) 2 M. & K., 38.

(3) 1 Atkins, 438.
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1876 The only limitation of s. 4 is in s. 331 of the Act which makes
Millkb it inapplicable to any marriage made before 1866: see the

preamble to the Married Woman’s Property Act (III of 1874)^

and the last paragraph of s. 2, which show that the Legislature

was of opinion tfiat s. 4 was so largely applicable that if not

restricted it would have applied to Hindus, Mahomedans, &c.

Supposing the husband does not take by succession but by the

jus mariti^ then if s. 4 takes away the jus mariti in India, it

would be doubtful whether s. 5 as to succession would be

operative in all cases. It is submitted that s. 4 is of general

application
; the Act is a general law for the whole of British

India. It is not subject to the law gf domicile ; it deals itself

with the law of domicile. The only exception to it is by
implication in s. 44. The framers of the Act appear to liave

been of opinion that there would be a difference in cases of

marriage in India when one party was domiciled in England
and oue4n India. Again, all persons would be entitled to have
their marriage rights saved according to the law of the country
in which they had their domicile : those would be saved just as

much as those of persons domiciled in England. If the Legis-
lature had intended it to be excepted they would have said so

in express words, os they have in other cases, for instance,

as to domicile. S. 44 is not sufficient to create a limitation by
implication of a general section in a general Act.

As to the position of the husband, the correct view is laid

down in Bacon’s Abridgment, Title Executors and Administrators,

P. 480. If 8 . 4 does apply in this case, then it puts a stop to

the principle which was the origin of the position of the husband.
He must now get administration here under the Succession Act,
in which there is no provision for him to convert the effects to

his own use ; he has to distribute them according to the Act.
The position of the husband on his wife’s death by English law
was by virtue of hia right during her life ; but if these rights
are taken away here by s. 4, his position cannot be the same.

Mr. Kennedy in reply.—** Succession ” is applicable both to

testamentary and intestate estates. The intention of the Succes-
sion Act is not to conflict with the law of domicile. As to a
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married woman taking out letters of administratioiii see ss. 183 1876

and 189; slie needs the previous consent of her husband. Miller

Taking ss. 5 and 207 in connection, it would appear that, as to .

‘ Admin isTRA*
moveable property, the Court in India would be the Court tok-Genkual

of administration, but the succession would follow the law of the

domicile. If two portions of a statute are inconsistent, the later

section would prevail, as in wills a later clause would invalidate

a preceding inconsistent one.

Cu7\ adv, vulL

Markby, J. (after stating the facta, continued):—It is admit*

ted between the parties that the Official Assignee as such

Assignee is entitled to half of the said fund.

‘ The argument before me has turned entirely upon the con-

struction of the Succession Act, especially of s. 4, and it

has been assumed throughout tlie argument that the questions

which arise relate to moveable property. S. 4 of the Succes*

siou Act provides that ^^no person shall by marriage acquire

any interest in the property of the person whom he or she

marries, or become incapable of doing any act in respect of his

or her own property, which he or slie could have done if unmar-

ried.” It is contended for the plaintiff, that that section

must be read as if it had run tlius: No person having a British

Indian domicile shall by marriage acquire, &c. ” Mr. Evans

for the defendant contends that the section governs every mar-

riage in India. There has not been, as far as I am aware, any

previous discussion as to tiie meaning of this section, and I must

therefore be guided by tlie general frame and scope of the Act.

In order fully to understand this, it seems to me necessary to

consider, from a somewhat general point of view, how marriage

in a foreign country affects the moveable property of the parties

thereto.

Now what was the law before the Succession Act was passed?

The law of India would not be easy to ascertain. It was pro*;

bably the law of England, except so far as a personal law could

be claimed by the members of any particular class ; or some

persons might say that there was no law of India—no lex loci

at all. But it is not necessary now to inquire which of these
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the law of Europe and America^ for it is clear that the Success

Thk sioQ Act was based upon the general principles current among

persons of tlie Christian faith.

OF Bkmoau
^iiere, as in the present case, a man and woman having

the same domicile marry during a temporary sojourn in a foreign

country, and do not evince any intention to change their domi-

cile, the law of all Christian countries is unanimous as to the

interest which they acquire in the moveable property of each other.

It is that interest which is given them by the law of the country

wherein they are domiciled at the time of the marriage. Upon

this point, all tlie authorities are, as far as I am aware, abso-

lutely concurrent. This is in fact a branch of the more

general proposition that moveables are always in contempla-

tion of law supposed to be situate in tlie country where the

owner has his or her domicile ; and that principle can, in

the present case, be applied without difficulty, because we

are not embarrassed iu the present case by any distinction

between the domicile of the husband and the domicile of the

wife, or by any change of domicile at or after the marriage.

All these complications are avoided in the simple case which

we are considering. I need only observe that the rule of law

is not that moveables have no situs. They have a situs^ but that

situs is the domicile of the owner. This is, I believe, the true

mode of stating the principle. The authorities in support of

this proposition amongst the Civilians (as they are usually

called) are innumerable; they will be found collected in Burge

on Colonial and Foreign Laws, Yol. I, p. 632, where also the

American authorities are referred to. For the English law,

I may refer to JSnohin v. Ifylie (1) and the remarks of Lord

Westbury at page 15. He was there speaking of succession*

But the rule is general ; the rights which arise upon all occa-

sions, whether upon marriage or succession, whether by the

act of the parties or by the operation of law, are as to moveable

property governed by the law of the domicile where, in contem«

plation of law, the moveables are situate.

It would, indeed, be unnecessary to insist upon this, which is

10 H. L. C., 1.
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an eleinentary proposition^ were it not that in the oAse of mar*

tiage^ Story, by representing the disagreement amongst lawyers

as to the incidents of marriage to be far more extensive than it

really is, and by not separating those propositions upon which

they are agreed from those upon which they are not agreed, has

thrown the matter into some confusion. The subject of our pre-

sent consideration is laid down by Story for discussion in s. 135

of the Conflict of Laws, and is taken up again in s. 143. In

B. 144, he narrows it to the cases wliere there has been no

change of domicile. But even here he appears to find himself

unable to draw any certain conclusion whatsoever from the

multitude of authorities which he proceeds to quote. The pas-

sage relied upon by Mr. Kennedy in bis argument (s. 186) is

only put forward by Story as the doctrine maintained in the

State of Lousiana, which, Story thinks, would probably be

adopted in other parts of America. This exaggeration of the

diflSculties of the subject is mischievous. There are difficulties

and conflict, but not upon all points. The exact state of the

authorities is far more clearly stated by Burge in the work

already referred to (ch. vii, s. 8). It will be there seen that

where there is no change of domicile, the conflict of authority is

confined almost entirely to the question whether the commiinio

honorum operates upon property situate in a country where the

law does not recognize that incident of marriage. But neither

this controversy, nor any controversy of an analogous kind, arises

as to moveable property where husband and wife have tlie same

domicile. The difficulty lies in extending the marriage laws of

a country beyond the limits of that country. But in the case

under consideration, this difiiculty does not arise, for as Pothier

says (speaking both of moveables and immoveables) : “ Toutes ces

choses qui ont une situation r6elle oii feinte sent soujettis d la

loi ou coutume du lieu ou elles sont situfies ou cens^es d’etre.”

And further on, after describing what are moveables, he says

:

Toutes ces choses suivent la personne k qui elles appartien-

nent, et sont par consequent regies par la loi ou coutume qui

r^t cette personne, e’est k dire par celle du lieu de son domi-

cile.” (Poth. Obi., ch. i, ss. 2, 23, 24.) Mr. Burge quotes a

number of civilians to the same effect : the only shadow of a
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difference being tvhether this rule belongs to real law or to per-

sonal law ; but the distinction^ important as it is sometimes^ for

our present purpose need not be considered.

Bearing these plain and incontestable principles in mind^

there is (as it appears to me) no difficulty in comprehending the

frame and scope of the Succession Act. It was impossible in

dealing with the rights which arise upon death to ignore the

consideration of the rights which arise upon marriage. For the

rights which arise upon marriage, only assume their real

importance when the marriage tie is dissevered. And the first

and most necessary thing to be done by the Succession Act iu

reference to marriage was to declare the Ux loci of India as to

the interest acquired upon marriage by the parties thereto in

the property of each other. Until that was declared, no sound

legislation could take place. This is done by the 4th section.

That section contains the lex loci of India. And I may observe

that it was placed exactly where it is placed now by the very

learned persons who originally framed that Act. But it is not

(as it appears to me) necessary, in order to prevent the opera-

tion of this section upon the moveable property of parties not

having an Indian domicile to add any words to that section. It

does not operate upon that property any more than the marriage

laws of England operate upon the moveable property of parties

not having an English domicile. The lex loci of India, like the

lex loci of all other countries, is applicable to the immoveable

property of foreigners sojourning but not domiciled here, but

not to their moveable property. It was not necessary for the

Legislature, when laying down the lex loci, to reserve iu express

terms a principle of law which is universally recognized. That

this general principle was not intended to be disturbed is clearly

shown by s. 44, which resolves in a particular way an old

standing dispute as to the application of the principle. The
preponderance of authority had been in favor of making the

domicile of the husband, or at least that of the marriage, govern

the rights of the parties where the domicile of the husband and

wife were different. The Succession Act, where either of the

parties has an Indian domicile, very reasonably submits all their

rights both as to moveables and immoveables, to the territorial
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law of India. To that extent the jus gentium, or common

law of natipnS) has been set aside or modified. From this

point of view^ it is easy to see wliy s. 4 and s. 44 are kept

apart. The two sections deal with different subjects. The

former declares the general lex loci of India ; the second lays

down a special rule to govern a particular case. It is not a

modification of the lex loci, but a declaration of the law in a

pailicular case.

From this point of view, nothing remains for the decision of

the present case but to apply to this property the law of Eng-

land, where, in contemplation of law, the property is situate

;

and there is no dispute that by the law of England the husband

would be entitled to the whole. Whether this, strictly speaking,

be jure mariti or jure successionis, is immaterial. S. 283

merely repeats and applies to a particular case the rule of law

to which I have referred, and it might, perhaps, have been better

omitted from the Act as in the original draft in fact it was.

1876
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I therefore consider that Howard Mark was entitled at his

wife’s death to the wliole of the immoveable property of his

wife, and that the funds, now in the bands of the defendant,

belong entirely to the plaintiff as assignee of Mr. Mark’s

estate.

The plaintiff, therefore, os Official Assignee, is entitled to

recover the same, and there will be the ordinary money-decree

for the amount. The costs on scale No. 2 will be paid out of

the estate.

Judgmevi for plaintiff.

Attorneys for the plaintiff : Messrs. Dignam and Robinson.

Attorneys for the defendant : Messrs. Chauntrell, Knowles, mA.

Roberts.



422 THE INDIAN LAW REPORTS. [VOL. L

1876
March 20,

A 23, 4* 27
April 10.

Before Sir Richard Garth, lit. Chief Justice, and Mr, Justice Pontifex*

SHAM CHURN AUDDT (Plaiwtitp) r. TARINEY CHURN
BANERJEE (Defendant). •

Easement—Prescription— User—Limitation Act (IX of 1871), s, 27.

In a suit for declaration of the plaintiff^s Tij:;bt of way oyer a lane leading

from a public road to a door in the plaintiff’s house, 'which lane the defend-

ant, who resided at the end of the lane, had obstructed so as to prevent access

to the plaititi6*s house, ft appeared that the house in respect of which the

easement was claimed belonged in 1855 to one H C, during the time of whose

occupation there was user of the right of way over the lane to the door, until

be had the door bricked up. In April 1865 the house was sold by H C, and

in June 1867 was conveyed by the purchaser to the plaintiff. From the block<<

ing up ofthe door until the plain tiff’s purchase no user was proved. The

suit was brought in June 1875, about a month after the erection by the

defendant of the obstruction complained of. Held, both in the Court below

and on appeal, that the owner of the dominant tenement having, with the

intention of preventing the use of the way, created an obstruction of a per-

manoBt nature which rendered such use impossible, the way could not be said,

during the continuance of such obstruction, to have ^^been openly enjoyed’*

within the meaning of s. 27 of Act IX of 1871, and that, accordingly,

though there had been no interruption within the meaning of that section, a

right to the way had not been established under the Act.

Appeal from a decision of Phear, J., dated the 6th Decem-

ber 1875, The suit was brought on the 18th of June 1875.

The facts were sufficiently stated in the judgment appealed

from, which was as follows :

—

Phbar, J.—This is, according to the terms of the plaint, a

suit for the determination of the plaiutiS’s right of way over

a blind lane leading out of Hiddaram Banerjee^s Lane to the

back door of, and to a privy in, the plaintiff’s house No. I

Mudden Dutt’s Lane. The plaint goes on to say that the

plaintiff is possessed of the house No. 1 Mudden Dutt’s Lane,

and is entitled to a right of way at all times of the year for

himself and his servants from the said house to Hiddaram
Baneijee's Lane and from Hiddaram Banerjee’s Lane to the said

house over a blind lane forming the eastern boundary of the

aiud house ; and the plaintiff complains that the defendant, on or
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about the 28th June 1874, wrougfully obstructed tlie said way

by building a wall in front of and blocking up the said back

door; and on or about the 2Ut May 1875 by building a wall in

front of and blocking up the said privy ; and on or about the

6th June 1875 by building and partly completing a wall across

and blocking up the entrance to the said blind lane. The ease-

ment which he thus claims and for obstruction of enjoyment of

which he now brings this suit is specifically described as fol-

lows:— To the east of the said house and premises and between

the same and a house numbered 50 Iliddaram Baiierjee’s Lane,

belonging jointly to the plaintiff and his brothers Roop Chund

Auddy and Prem Chund Auddy as members of a joint Hindu

family, is a lane leading to the land and premises of the defend-

ant hereinafter called the blind lane.” The back entrance of

the said house No. 48, Hiddaram Banerjee’s Lane, opened on to

the said blind lane, and at the north-east corner of the said

house was a privy an entrance to which also opened on to the

said blind lane.”

« For upwards of twenty years, the owners and occupiers of

the said bouse and premises No. 48, Hiddaram Banerjee’s Lane,

were in the constant habit of passing from Hiddaram Bauer*

jee’s Lane over the said blind lane to the back door or entrance

of the said house, and of repassing from the said door over the

said blind lane to Hiddaram Banerjee’s Lane, and their mehters

have for the same period been in the constant habit of passing

to and fro over the said lane for the purpose of clearing the said

privy and carrying the uightsoil therefi*om.’^

The plaintiff does not ex[>re88]y say that the soil of the land

belongs to the defendant ; but he nowhere asserts for himself

any proprietary to it or to any portion of it, and all he claims is

an easement; and the defence is that the plaintiff is not

entitled to that easement It is thus incumbent on the plaintiff

in the first place to establish his right The only title to the

easement which he puts forward is title acquired by user under

s. 27 of Act IX of 187L The words of the section are

as follows,— Where the access,and use of lighter air to and for

any building has been peaceably enjoyed therewith as an easement

and as of right without interruption and for twenty years^ and

1S76
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Sham^viui any other easement (whether affirmative or negative) has been

peaceably and openly enjoyed by any person claiming title thereto

CHURir as an easement and as of right without interruption and for

twenty years,” the right to such access and use of light or

air, way, water course, use of water, or other easement, shall be

absolute and indefeasible.”

Each of the said periods of twenty years shall be taken to

be a period ending within two years next before the institution

of the suit wherein the claim to which such period relates is

contested.”

** Explanation .—Nothing is an interruption within the mean*

ing of this section, unless where there is an actual discontinuance

of the possession or .enjoyment by reason of an obstruction by

the act of some person other than the claimant, and unless

such obstruction is submitted to or acquiesced in for one year

after the claimant has notice thereof, and of the person making

or authorizing the same to be made.”

The enjoyment which the plaintiflF seeks to prove by evidence

in order to establish title under this section is certainly of a

very imperfect character indeed.

He has only comparatively lately become owner of the

premises to which the alleged easement is incidental. The
history of tlie premises appears to be shortly this.

In 1855 one Haran Chunder acquired the property from the

Sens. Ten years after, namely, on the 4th April 1865, the

premises were purchased by Madhub Chunder Seal in the name

of Kalee Churn Seal. On the 26th August 1866, Madhub
Chunder Seal died, and in the following year, on the 26th June,

his executors and Kalee Churn Seal conveyed to the plaintiff.

But it appears so far as one can judge by the evidence given

that the house which has gone through these transitions of

ownership has not been occupied as a residence by any one for

several years. The plaintiff himself has not resided in it, though

he says he did for a time occupy a room of it for a special

purpose, and in January 1871 he pulled down the old house, a

greater portion of which had already fallen down, and built

another on the site* It is to this new house that the plaintiff
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says the easement is incidental by reason of s. 27 of the

new Limitation Act It seems to me that the evidence adduced

by the plaintiff fedls short of proving any enjoyment of the right

for any portion of the period of twenty years. The words of

the section are ^^has been peaceably pnjoyed tlierewith as an ease*

ment and as of right without interruption and for twenty years.”

The plaintiff himself has given his evidence^ but he could not

possibly speak personally to the enjoyment of the right which

constitutes the easement described in his plaint. The actual

user in the case of one branch of the easement is by servants of

the lowest class and mehters, and that of the other branch by

a limited portion of a Hindu family. No single witness has

been brought by the plaintiff who possesses the character of

either the one set of persons or the other. No mehter or

servant of any occupier of No. 1 Mudden Dutt’s Lane ; no

members of any family, who have enjoyed occupation of the

house, have been brought by him to depose to actual personal

user, but a succession of almost worthless witnesses have been

called to speak as spectators from a distance of the exercise of

these rights by persons who have the specified status. I need

hardly say this is not the way in which an attempt to burthen

another man’s estate under the section is to be proved. However

what was defective in the plaintiff’s case was supplied by the

defendant. Two of the sons of Haran Chunder Chunder who

had lived in the house for the ten years between 1855 and 1865,

did speak to an enjoyment of such an easement as that described

in the plaint by the then owner of the house their father in

the persons of his servants and the members of his family.

This does not, however, bring the enjoyment further than 1865

or thereabouts, and does not cover more than half the period

which the plaintiff must make out in order to satisfy the require-

ments of the Act The period must determine within two years

immediately preceding the institution of the suit It is on this

argued by the plaintiff that, even if there be a gap, so far as

the evidence goes, in the actual enjoyment of the easement,

I mean if the enjoyment by actual user cannot be carried down
to within two years of suit, still the cesser of the enjoyment

has been voluntary on the part of the owner of the premises

1876
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Of at anj rate is not shown to be attributable to the act of

mj other person than the claimant. Therefore, witiua the

terms of the explanation attached to 8. 27, the actual enjoy-^

ment of the easement must be carried constructively down

to the very time of bringing the suit. It seems to me

by this argument that the explanatiou’’ of the Act is some-

what strained. On the facts of the case Z have no doubt

whatever, that if there was au easement during the earlier

part of Haran Chuuder’s possession of the house, it was

entirely abandoned and was intentionally put an end to

before he died, by the blocking up of the doors. The very

measure of the easement is that afforded by the two door-

ways by which access to the land of the defendant is

obtained, and the purpose for which the user of the land,

after access to it through those doors, is exercised ; and it is, I

think, impossible to doubt on the evidence of the two sons

of Haran Chunder as well as the other witnesses in the case

that Haran Chunder did in fact completely block up those

two doors wliich gave access from his house to the defendant’s

land by bricks and mortar, and that the privy remained close,

and the door shut up from that time onward. There is

nothing in the evidence to indicate that these have been

used since the time of Haran Chunder. When the privy

was closed, and there was in fact no privy, and the doors

were built up, there was no capacity on the part of Haran

Chunder to enjoy the easement, the object and means which

measured the easement were gone, and I think in that state

of things no oonstruotion derived from the explanation of

the section will enable me to say that the easement was

being peaceably and openly enjoyed. 1 say nothing of what

the effect of the abandonment might be qud abandonment.

It is probable in that sense it could not be materially operative,

unless something had been done by the defendant on the faith

of the abandonment which should make the abandonment a

cause of estoppel against the plain tiifs preferring hie claim.

1 give no decision on the point, and it is not necessary for me
*

to do BO, because 1 think the abandonment in the shape of

effectually stopping up and putting an end to the means of
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access to the laud of the defendant liad the effect of putting

an end to the continuous enjoyment of the easement, whether

actual or constructive.

This is not a question as to the oontinuous existence of a non-

used right; but as to the continuity of user vvliich is to establish or

evidence a right, and it seems tome there cannot be, even construc-

tively, user of a way to and for the purposes of a privy which does

not exist, or limited to the back or servants entrance of a house

which has no such entrance. And therefore that the plaintiff

has failed to make out the basis of his right which is necessary

to satisfy s. 27 of tlie Limitation Act. This disposes of tlie

case I think ; but t may add that I am of opinion the plaintiff,

by his own account, has failed to make out any easement to the

privy on the north<^east corner. No doubt an easement is not

lost by a slight variation in the enjoyment of it, but the mate*-

riality of the variatiou must be judged of by consideration of

the burthen ou the servient owner. And tlie variatiou of

burthen is very material, when a mehter's business is claimed

to be carried from the nortli-east corner through the whole

of the blind lane to the liigh way instead of from the middle of

the blind lane to the same limit, just half the distance. As
the plaintiff has failed to establish the right claimed, his suit

must be dismissed with costs.

From this decision, the plaintiff appealed on the following

grounds:—*' That in the case of a lane between two closes used

as a way, the presumption is that the soil ad medium Jilum vice

belongs to the owner of the land ou eacii side, if the user has

been as a road, and not in tlie exercise of .a claim of owuershij)

:

that, under the circumstances, the onus of proof had been wrongly

thrown ou the plaintiff, wiiereas there was sufficient evidence to

shift the burden ou to the defendant; that the decision was

a<^aio8t the weight of evidence, and the defence set up at the

hearing totally different from tliat put forward iu the written

statement: and that there was ancient user proved, and no

evidence of any interruption of the alleged right of way of the

plaintiff or his predecessors by reason of any obstruction by

the act of some person other than the claimant until within two

years of the institution of the suit
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Mr. Piffard aiid Mr. Evans for the appellant.

The Advocate- General^ offg. (Mr. Paul) and Mr, Bonnerjee

for the respondent.

The following cases were referred to "in argument: Moore v.

Rawson (1)^ Bateman v. Bluck (2), Liggins v. Inge (3), Stokoe v.

Singers (4), Lady Holland v. I^he Kensington Board of

Works (5), Monmouth Canal Company v. Harford (6), and

Bright v. Walker (7).

The judgment of the Court was delivered by

Garth, C. J.—This is a suit brought by the plaintiff for the

purpose of establishing a right of way for himself and his ser-

vants from a public road called Hiddaram Banerjee*s Lane over

a piece of ground, which is called a blind lane, to a kirkee door

and privy in the plaintiff^s house.

The defendant, whose residence is situated at the end of the

blind lane, has built up a wall, against the plaintiff’s kirkee and

privy doors, and also across the entrance from the blind lane

to Hiddaram Baneijee's Lane, so as to prevent all access from

Hiddaram Banerjee’s Lane to the plaintifiTs house.

It does not very clearly appear from the evidence to whom
the land called the blind lane belongs. The plaintiff has made

an attempt to claim one-half of it as his own, upon the ground,

that as it was a road lying between his house and his neigh-

bours, the presum[)tion of law was that he was entitled to the

half of it, usque ad medium filum of the space between the two

houses.

We think, however, that there is nothing in this point.

The supposition that the plaintiff is the owner of the soil is

quite inconsistent with the right of way, which he claims in his

plaint. It is also inoonsistent with the plaintiff’s own title-deeds,

which state the blind lane to be the boundary of his property ;

(1) 3 B. 8c C., 332. (4) 8 E. 8c B., 31.

(2) 18 Q. B., 870; 17 Jur., 386 ; 21 (5) L. R., 2 C. P., 568,

L. J., Q. B., 406. (6) 1 Cr. M. 8c R., 614.

(8) 7 Bing., 682. (7) Id, 211.
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and lastly the presumption upon which the plaintiff founds his

claim is only applicable to a highway and not to a private

occupation road^ such as the blind lane is alleged to be.

The only question in the case therefore is whether the plain*

tiff is entitled to the right of way which he claims in the plaint.

(After stating the facts, His Lordship continued) :

—

Upon this state of facts, the learned Judge in the Court

below has decided, and we consider rightly, that the plaintiff

has failed to establish a twenty* years’ user of the way which he

claims within the ineanin<; of tiie 27th section of the Liinita-

tion Act, and tlmt the discontinuance of the user, which was

caused by the bricking up of tlie wall, has had the effect of

j)reventing the acquisition of the statutory right.

In the view which we have taken of the cases, we should have

thought it unnecessary to do more than express our acquiescence

in the judgment of the Court below and in the reasons for that

judgment, were it not that in the argument before us, which

has occupied a considerable time, some confusion appears to

have arisen as to the construction of the 27th section, and

the meaning of the terms interruption,” abandonment,”

and ^^discontinuance ” as applied to the present case.

There was here neitlier an interruption ” nor an abandon-

ment ” (properly so called) of the easeinent claimed. Tlie

term “interruption ” in s. 27 means an obstruction or preven-

tion of the user of the easement by some person acting

adversely to the persons who claims it. The expression is

altogether inapplicable to any voluntary discontinuance of

the user by the claimant himself. This is abundantly clear

from the explanation given in the Act itself. The term

“ abandonment,” on the other hand, as applied to easements,

means generally the voluntary and periiianent relinquishment

by the dominant owner of a right which he has actually

acquired. This will be found satisfactorily explained in Quia

on Easements (2nd edition), p. 353, and in the judgment

of the Court in Moore v. Rawson (1). In this sense there was

no abandonment here, because the plaintiff’s right was never

1876
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actually acquired. It was only in course of acquisition by

user at the time when the doors were bricked up.

Discontinuance more properly describes what occurred at

that time : not a discontinuance'* by adverse obstruction^

as the term is somewhat inappropriately used in the explanation

to the 7th section, but such a voluntary discontinuance of the

user of the easement as prevents the statutory right being

acquired.

The reason why such a discontinuance of user defeats the

right is, that no one can be said to be in the open enjoyment

of an easement, who has purposely, and with the manifest

intention of prevent! ng the user of it, created some obstruction

of a permanent character which renders the enjoyment of the

easement, so long as the obstruction lasts, impossible. This

is very diflferent from the mere non-user for a time of an

easement, which the owner might, if he pleased, enjoy during

every hour of that time, but which for some good reason, he

does not care to enj oy, as for instance, where the owner of

a house ceases to use a way to it, because the house is for a

time unoccupied, or where a farmer desists for a time from

exercising a right of pasture, because he happens to have no

pasturable cattle, or because by reason of drought or some other

cause the herbage is scanty or unwholesome.

What the owner of the house has done in this case, is, to

incapacitate himself by his own act from any possible use or

enjoyment of the way in question ; and it seems quite impos-

sible to say, that during the time this incapacity continued,

he was openly enjoying the easement, and claiming right there-

to within the meaning of the 27th section.

It was then suggested by the plaintiff's Counsel that, although

the statutory right might not have been acquired, there was

evidence in the case showing that the easement had been

enjoyed for upwards of twenty years previously to the bricking

up of the wall, and that the plaintiff was entitled to claim aright

by prescription at common law, by asking the Court to pre*

sume an ancient grant in his favor. Upon looking into the

case, however, it appears that the evidence in favor of any such

prescriptive right is so slight as hardly to justify tlie Court
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tinder anj circumstances in finding for the plaintifip upon that

ground^ but in this case there are very cogent reasons for not

admitting any claim upon this basis.

In the first place the plaintiff, in his plaint, distinctly founds

liis claim upon a twenty years’ user, and in conducting his case in

Sham
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the Court below, it is admitted that he relied on no other

ground than the statutory title.

The defendant therefore would very naturally abstain from

cross-examining the plaintiff’s witnesses, or adducing any

evidence himself, except for the purpose of defeating the claim

in the way, and the only way, the plaintiff sought to advance

it, and he would now be placed in a very unfair position if we

were to allow the plaintiff upon this ingenious suggestion now

made for the first time to change his position altogether, and

rest his case upon a point which was never contemplated by

either of the parties in the Court below.

The Court are by no means disposed to encourage a con-

tention of this kind, and the result is that we entirely agree

with the judgment of the Court below, and dismiss the appeal

with costs on scale No. 2.

Appeal dismissed.

Attorney for the appellant : Mr. Leslie,

Attorney for the respondent ; Baboo G. C. Chunder,

APPELLATE CIVIL.

Before Mr. Justice Markhy,

THE MATTER OF THE PETITION OF FEDA HOSSEIN AND OTHERS.^

Act VI of 1874 (Pnny Council Appeals Act)— Letters Pateniy 1862, cl. 39—

24 ^ 25 Vict.y c. 104, s. 9— 24 ^ 25 VicLy c. 67 {Indian Councils* Act)^

s. 22—Power of Indian Legislature.

The provision in s. 5 of Act VI of 1874 that where there are concurrent

decisions on facts, the case mast, in order to give a right of appeal to the

Privy Conncil, involve some substantial question of law, is not uUra vires of

the power of thalndian Legislature as being a curtailment of the jurisdiction

given to the High Ck>urts by the Letters Patent, 1865, cl. 89.

* Privy Council Appeal, No. 15 of 1876, in Regular Appeal No. 238 of 1874.



432 TUB INDIAN LAW REPORTS. [VOL. 1.

187G Clause 89 of the Letters Patent of 1665 does not rest for its authority on

hTruB 24 & 25 Viet., c. 104, and was not inserted in pursuance of that Act;
MA'^KK OF conseauently any power which it gives to admit an appeal to the Privy Council

TH* Pktitiojc ^ ^
OF Fkda from a decision of the High Court on its Appellate Side, is not one of .the powers
Hosskiv.

the High Court is, by the first part of s. 9 of 24 & 25 Viet., c. 104,

commanded to exercise.
'

S. 22 of 24 8c 25 Viet., c. 67, must be read with ss. 9 and 11 of 24 & 25

' Viet, c. 104. By the express words of s. 9 all previously existing powers

were reserved to the High Court provided the Letters Patent did not inter-

fere with them, and as to these powers the Governor General in Council is

expressly empowered to legislate. Even if therefore the power to admit

an appeal to the Privy Council were conferred by the Letters Patent, under

the authority of 24 Sc 25 Viet., c. 104, it was, not being a new power,

subject to the legislative control of the Governor General in Council.

The ratio decidendi in The Queen v. Mearea (1) dissented from.

Where there were two concurrent decisions on facts, an application to appeal

to the Privy Council was refused, the right of appeal from a decision of the

High Court on its Appellate Side, simply on the ground that the subject-

matter of the suit was above Rs. 10,000 having been taken away by Act VI

of 1874, 8. 5.

Application by petition for admission of an appeal to the

Privy Council, or to grant leave for such appeal (2), from a judg-

ment of the High Court affirming a decision of the District

Judge of Purueah.

The petitioner was the plaintiff, and his suit was dismissed in

both Court upou the merits.

The petition set forth that the value of the property involved

in the suit exceeded Rs. 10,000 ; that though Act VI of 1874

passed by the Governor General in Council provided among

other things that ** where the decree appealed from affirms the

decision of the Court immediately below the Court passing such

decree, the appeal must involve some substantial question of law,”

still, inasmuch as such provision was wholly unauthorized and

beyond the competency of the Governor General in Council to

make, the petitioner was clearly entitled to the right of appeal

(1) 14 B. L. R., 106.

<2) Tiie nppUcatton was for admission of the appeal under the law in force

before the passing of Act VI of 1874, on tlie ground that thtit Act was ultra

virea; or, in case the Court should consider the Act binding for leave to appeal

under s. 5, on the ground that the suit was on^ involving a substanUal question

of law.
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under the provisions of the Letters Patent ; that in fact there

were substantial questions of law involved in the suit; and

that considering the value of the property and complicated

facts of the case and legal questions involved therein,” leave

should be granted to the petitioner, the case being a fit one for

appeal to the Privy Council.

The uppUcatioa came on for argument on the 30th of June

1876.

Mr. Kennedy and Mr. AL P. Gasper (Mr. R, T. Allan with

them) appeared in support of the petition.

Mr. IVoodroffe and Mr. Evafis (Mr. Twidale with them)

a))peared to oppose it.

Mr. Kennedy,—S. 5 of Act VI of 1874 (the Privy Council

Appeals Act) lias imposed a restriction on the right of parties

to appeal to Her Majesty in Council, when the High Court

or any other Court of final appellate jurisdiction affirms the

decision of the Court immediately below. It declares by

implication, that where there are concurrent decisions on facts,

the case must involve some substantial question of Jaw in order

to give a right of appeal to the Privy Council. But cl. 39

of the Letters Patent of 1865 gives au ap[»eal as of right to

the Privy Council, provided the sum or matter at issue is of the

amount or value of not less than Bs. 10,000. The restrictive

enactment of the Governor General in Council is ultra vires.

The Council’s Act (24 Se 25 Viet., c. 67) was passed in the same

Sessions as the Charter Act (24 & 25 Viet, c. 104). S. 22 of 24

& 25 Viet, c. 67, declares the power of the Governor General

in Council to make laws and Begulatious for all Courts of

justice whatever,” and at the same time provides that he shall

have no authority to pass any law or Regulation which shall

affect the provisions of any Actr passed in the same Sessions

with the Council’s Act S. 9 of 24 & 25 Viet, c. 104, provides

that the High Courts established under the Act shall have,

and exercise all such civil, criminal, admiralty

jurisdiction, original and appellate, and all such powers and

authority for and in relation to the administration of justice
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1876 in the Presidency for which it is established, as Her Majesty

idTHc may by such Letters Patent as aforesaid direct and srant,’’
XATTKK OP J ^
B pKTiTiovand that the newly establislied Courts shall exercise all the
op

powers possessed by the abolished Courts subject only to the

provisions of the Letters Patent. The admission of an appeal

to the Privy Council is a power ^^in relation to the adminis**

tration of justice, and as the Letters Patent (cl. 39) give an

appeal as of right in cases above a certain amount, the question

consequently arises, had the G-overnor General in Council the

{lower to curtail the jurisdiction of the High Court to admit

such appeals?

The Charter Act enacts that the High Courts shall have

and exercise such jurisdiction as Her Majesty shall by Her
Letters Patent appoint. It is true the details of the jurisdic-

tion of the High Court are not contained in the statute itself.

It merely authorises Her Majesty to define the jurisdiction,

but it directs the Court to exercise that jurisdiction when it

shall have been so defined. When, therefore. Her Majesty

issued the Letters Patent, even if they be not incor{)orated in the

Act, they remained an absolute and fixed thing upon which the

Act fastened the jurisdiction. And consequently the enactment

made by the Governor General in Council disallowing the

High Courts from admitting appeals in cases where the Letters

Patent expressly directed them to admit such appeals, is ultra

vires, and not binding.

The question how far the Governor General could derogate

from the jurisdiction of the High Courts was argued in the

case of The Queen v. Meares (I). Couch, C. J., iu that case

observes that he thought it unlikely that the mere mention iu

the Letters Patent of a certain jurisdiction should be intended

to take away from the Governor General’s Council powers

which it formerly possessed, and inferring that, as this would

be the necessary result of holding that the Act did fasten the

jurisdiction upon the subjects defined iu the Letters Patent,

he refused to give effect to what is transparently the plain

meaning of the words; saying merely that the words in the

Couucirs Act provisions in the Act,” which are not to be

(1) 14 B. L. E., 106.
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affected do not apply to what was not in the High Courts’ Act 1876

itself. In thr

The offect of this construction would be not only to subject thk Pktitio*

the High Court to the Supreme Council, but also to the Local Hosssur.

Councils; so that, whilst no jurisdiction was prescribed by

the Letters Patent, it could only be affected by the Indian

Council ; the moment, however, it was conferred it became also

subject to the powers of the Local Councils. It is impossible

to attribute such an intention to the Legislature. If it was the

intention to subject the jurisdiction of the High Court to the

legislative powers of the Governor General in Council, what

meaning should be attached to s. 17 of the Act (24 & 25

Viet., c. 104), which contains an express provision for the

purpose of altering the Letters Patent. [Markby, J., As I

understand Couch, C. J., he holds that the Governor General

in Council is not prohibited from altering the provisions of the

Letters Patent except so far as he is prohibited from doing so by

the last clause of s. 9 of 24 & 25 Viet., c. 104.] That was my
first view. And comparing s. 43 of 3 & 4 Will IV., c. 85,

with s. 22 of the present Indian Councils’ Act, it will be found

that there are important omissions or variations in the latter ; for

example, *iu s. 43 of the former Act, there occur the words

*^for all Courts of Justice, whether established by Her

Majesty’s Charter or otherwise, and the jurisdiction thereof
”

which are entirely omitted in 24 & 25 Viet., c. 67. The

Chief Justice of Bengal had, under 16 & 17 Viet., c. 95,

been added to the Legislative Council. His omission under 24 &
25 Viet., c. 67, must have had some connection with the omission

of the words mentioned above. But whatever the reason may

be, according to the principle by which statutes are construed,

the omission of those words ought to furnish a strong argument

in favour of the present contention. This was not before Couch,

C. J.,in Queen v. Meares {Vj, The Chief Justice in that case

thought that provisions of any Act passed in the present Sessions

of Parliament or hereafter to be passed ” refer to provisions of

the Act itself. But the argument which he deduces from s. 42

of the Councils’ Act militates against bis own position, for the

(l) 14 B. L. B., 106.

58
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1876 words used in s. 42 are similar to the words in s. 22. If “ pro-

isTHic visions of any Act” therefore are not to be taken as meaning

Pktitio« provisions of tlie Letters Patent as part of the Charter Act,

* there is no reason why the Bombay and Madras Councils should

not have the same power to restrict the jurisdiction of the High

Courts as the Supreme Council. [Maekby, J., referred to the

Privy Council decision in the Bhaunagar case (1) as to the ultra

vires of part of the Indian Evidence Act.] Cl. 44 of the Letters

Patent is worthless, unless it forms a substantive part of the

Act itself. [Markby, J.—Is it certain that that part of tlie

Letters Patent which relates to the Privy Council is not from

other authority than that conferred by the Charter Act, which

does not contain any power of constituting Courts other than

Courts in India ?] If the Letters Patent were not made under

the Act, then it must follow they were made without authority.

[Maekby, J.—The Queen had power to make them, had she

not?] Yes, but the Governor General in Council has not the

power to bind the Privy Council. It is not one of the Courts

mentioned in s. 22 of the Councils’ Act. [Markby, J.—But there

is no power in the Letters Patent to admit an appeal.] No, but

that was one of the powers in existence from before. The
Supreme Court had the power to allow or admit an appeal, and

Conch, C. J., in the case of Abul Kasim Koonjeev, Fatima Bibi,

reluctantly ordered security in an appeal to the Privy Council,

thinking tliat 8. 30 of the Supreme Court Charter was still in forces

The Indian Legislature’s taking away the power of the High
Court to admit an appeal to Her Majesty would not only amount

to an interference with the Letters Patent, but would be a distinct

contravention of a positive direction to do a certain act, that is, to

admit the appeal. The Letters Patent were made by the Queen
under the Act. No Legislature of limited powers can pass any

statute so as to make the provisions of 24 & 25 Viet., e. 104, simply

non-existing. Under s. 17 of the Charter, power is reserved to

Her Majesty alone to revoke or modify Her Letters Patent

as she might think fit. Can it be supposed that whilst vest^

iug the Queen with the power of revocation the next day the

Imperial Legislature should allow the Indian Legislature to

(1) L. E., 3 i. A., 102.
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stultify the provisions of the Letters Patent. Where a power is

given, the ability to perform it must also be given as incident to

it ; and the doctrine that an execution of a power is to be treated PKTmoir

as a portion of the instrument creating the power, is universally

applicable : Sugden on Powers, chap, ii, para 2. In the Goods of

Bibee Muttra (1) Sir T. Franks laid down the principle that a

Charter granted by an Act of Parliament is an Act of Parliament,

and applying that principle to this case, it is contended that the

Letters Patent form a component part of the Imperial Act.

2'he North British Hailway Company v.. Tod (2) also illus-

trates incorporation of a document into an Act of Parliament,

[Markby, J.—Supposing the provisions of the Letters Patent

were incorporated with the Act, would not the decision in Meares^

case remain untouched, in other words, did not s. 9 subject all

existing powers to the powers of the Grovernor General in

Council?] Yes; but under the especial provisions of tlie Charter

Act, and not otherwise. Besides, there is a distinction between

this case and Queen v. Meares, inasmuch as the Charter Act did

vary the powers of the High Court over European subjects.

[Markby, J.—Was not the intention of the Legislature to

confer on the Indian Legislature all existing powers, but

not to give any power applicable to future circumstances,

as is usually the intention in statutes giving powers ?]

I submit there was no such intention; for s. 17 of the

Charter Act reserves expressly to the Queen a power

of revocation, and supposing the Queen exercised her

power in conflict with any Act of the Indian Legislature,

would not she be able to override such Act ? [Markby, J.

—

She would be trespassing on the powers of the Indian Legis-

lature ;
so lately held by the Queen’s Bench in a case of aii

order in Council.] The Charter Act gives her the power.

It leaves to her an indeterminate residuum of power which

she alone can exercise, and which enables her to modify

her own directions. The words ^‘save as by such Letters

Patent may be otherwise directed,” in s. 9, clearljf^ show that

the High Court was subjected to the powers of the Indian

Legislature only to a limited extent, that is, so far as

(1) Morton’s Cases (Mont. Ed.), 191, at p. 216. (2) 12 Oi. & Fin., 722, at p. 732.
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we 8ueb subjection is not inconsistent with the express direetions

iifTH* of the Letters Patent. The Chief Justice in Queen v. Meares (1)
MATTRR OF

^ '

B Pjctitiov refers to 34 Sc 35 Viet., c. 34. This Act shows that it was necessarj

to confirm the statutes passed by the Indian Legislature by a

special enactment of the Imperial Parlianaent. The argument

therefore comes to this that the effect of those Acts of the

Indian Legislature is to direct the High Court not to do a

tiling which the Letters Patent especially empowers—nay

directs—the Courts* to do; and therefore the taking away

of such power from the High Court is pro tanto repealing

the Letters Patent.

Mr. Ifoodroffe contra, — Cl. 39 of the Letters Patent,

upon which so much stress has been laid, contains no

special regulation regarding appeals to the Crown indepen-

dently of previous Acts or rules. It simply declares what

had been already declared before, that in cases where the

value of the matter at issue was Rs. 10,000, or upwards,

or where the High Court should certify the case to be a

fit one for appeal,— subject,”—and this is most important

—

always to such rules aud orders as are now in

force.” Now s. 9 of 24 & 25 Viet., c. 104, does not

contain any direction regarding appeals to the Privy Council.

It has been contended that they fall under the words admi-

nistration of justice but when the previously existing rules

on the subject are examined, it will be seen that these

words have no relation to appeals to the Crown. There is

an inherent right in the subject to carry his complaint to the

Crown ; but auch right has been much curtailed and cir-

cumscribed by statutory directions. The first statute which

interfered with this right was 25 Hen. VIII, c. 19 recited in 3 &
4 Will. IV., c. 41. S. 18 of 13 Geo. III., c. 63, by which the

Supreme Court was established, directed that the Charter granted

under that Act should provide the conditions for appeals to the

King in Council. S. 30 of the Charter (2) made such provisions

as were at the time deemed proper and reasonable.” Coming

(1) 14 B. L. R., 106.

(2) Sm. & Ryan's Roles and Orders, p. 83.
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to 3 & 4 Will. IV, c. 41, by wHcli ** the Judicial Committee” we
waB constituted, we find s. 24 declaring that it shall be lawful
- . • . . . .

° mattbr of
for His Majesty in Council from time to time to make any such•'of Feda
rules and orders as may be thought fit for the regulating of the Hobibiii,

mode, form and time of appeal ” from the Courts of Judicature

in India ; but otherwise making no change in the directions of

8. 30 of the Supreme Court Charter. On the 10th of April

1838, an order in Council was signed, by which all the previ-

ously existing rules regarding valuation, &c., were rescinded,

and the minimum limit of Bs. 10,000 among other things

was definitely fixed in order to give an absolute right of

appeal (1). These rules and orders were in force in the

Supreme Court at the time of its abolition. The High

Courts’ Act contained no provision regarding appeals to

the Privy Council. Cl. 39 of the Letters Patent, whilst reserv-

ing the prerogative of the Queen to admit appeals to

herself, simply continued the old rules, that is what had been

fixed by the order in Council referred to above. Those rules

therefore were in no sense of the term ^ part and parcel ’ of the

Letters Patent so as to take them out of the legislative power

of the Governor General in Council. The argument therefore

founded on Sir J. Frank’s dictum in The Goods of Bibee

Muttra (2) falls to the ground, even on the assumption that

the Letters Patent form a part of the Charter Act. But h
Sir J. Frank right in his view that a Charter granted under

an Act is a part of the statute ? Bussell, C. J., expressly

declined to coincide with Sir J. Frank’s view. In order to

determine whether the Letters Patent form a part of the High

Courts’ Act, it must first be considered whether the Queen

by her Charter could enlarge or diminish the provisions of the

statute. It can hardly be contended that she could do this.

But as long as the decision in Queen v. Meares (3) stands, there

is no need of discussing whether the Letters Patent form a part

of the Act. Couch, C. J., expressly decided that the provi-

sions of any Act ” referred to the Act itself, and not to any

(1) Sm. A Ryan's Rules and Orders, App. ciii.

(2) Morton’s Cases (Mont. Ed.), 191, at p. 216.

(3) 14 B. L. R., 106.
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tiling wliicli arose out of the Act. And the other Judges

(Phear and Morris, JJ.) concurred in his view. Besides, the

wording of s. 11 of 24 & 25 Viet., c. 104, shows clearly that

the Legislature did not intend the Letters Patent to form part

of that Act. That the Indian Legislature has the power to modify

and alter the jurisdiction of the High Court vested in them by

the Letters Patent, was decided in Madhub Chunder Porama-

nick v. Rajeoomar Dass (1). Couch, C. J., in that case held

that the words until otherwise provided ” in cl. 18 of the

Letters Patent of 1862, taken in connection with the 44th

clause of the Cliarter of 1865, where it is expressly declared

that the provisions in it are subject to the legislative powers of

the Governor General in Council, show that the Government

here in its legislative capacity has the power to make the

alterations (2).

Mr, Evans on the same side.—Cl. 39 of the Letters Patent

simply authorises Her Majesty’s subjects to appeal to the Crown,

but does not lay down any rules to regulate the procedure

except the words, “ subject to such rules as are in force.” The

High Courts’ Act had left the rules which existed at the time

perfectly iutact, subject to the legislative powers of the Gover”

nor General iu Council as well as of Her Majesty in Council.

The rules existed not by virtue of the High Courts’ Act but

prior to, and independently of, the same, and therefore the

abolition of the Supreme Court and the substitution iu its place

of the High Court effected no change iu them. That the old

rules continued in force is clear from what was said by Peacock,

C. J., iu Gobardhan Barmono v. Srimati Mani Bibi (3).

Therefore it is clear that the rules regulating the admission

of an appeal to the Privy Council do not iu any sense form

part of the Charter by which the High Court was constituted.

Those rules were merely for the purpose of conveniently

judging which coses should go to the Privy Council. Act VI
of 1874 does not take away the common law right of appeal

to the Crown. It simply provides a mode of getting a

(2) ld.y pp. 83-84.

(3) 5 B. L. B., 76.

(1) 14 B. L. R., 76.
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1«76credential by the litigant regarding the subject-matter of the

suit. It is subhiitted, therefore^ that the Act in question is ihk
- . 1 1 1 1 • • ^ 1

* MATTKnOF
not ultra vtres^ and that the admission of appeals to the Privy thk Prtiti

Council by the High Courts must be regulated by the
^

procedure provided in it. If the petitioner is aggrieved he

can apply to the J udicial Committee for special leave to appeal,

for this Act in no way curtails or could curtail the preroga-

tive of the Queen to allow an appeal where the ends of justice

make it necessary; Queen v. Joyhissen Mookerjee (1).

Mr. Kennedy in reply.—S. 11 of 24 & 25 Viet., c. 104, bears

strongly in favour of my construction. The wording of s.9

is completely different from that of s. 11, which refers simply

to the procedure, whilst the former section refers to the juris-

diction of the Court and not to the lex fori.

Market, J. (after stating the nature of the application,

continued:)—This, it will be observed, is not an application in

the form required by Act VI of 1874, and it has been stated

that the petition was so drawn expressly in order to raise the

question whether the provisions of that Act were binding.

I may say at once that no case for granting special leave

to appeal has been made out.

An attempt was also made to obtain, upon this petition, a

certificate under Act VI of 1874, that a substantial question

of law was involved in the case ; and I was asked to grant

this certificate, should I think that Act to be binding. But

it was subsequently admitted that upon this petition, this

alternative course could not be pursued.

The question therefore which remains is, whether the

petitioners in spite of Act VI of 1874 have a right of appeal,

simply upon the ground that the property is above the value

of Rs. 10,000. There is no doubt that the petitioners would

have had that right prior to the passing of Act VI of 1874, and

the petitioners contend that the Governor General in Council

had no power to deprive them of that right by legislationu

Questions of this kind ar4 of great importance, and if there

(1) 9 Moore*0 L A., 191.
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is any doubt, as there must sometimes be, about the validity

In THR of an Act of a Legislature, the powers of which are not supreme,
MATTER OF

.

* r ^

TUB PtcTiTioif it is extremely desirable that the doubt should be at once fully
OF Fbda .

Homeiv. discovered. If the doubt is unfounded^ the sooner it is removed

the better. I do not, therefore, regret that this question has

been raised, and especially as 1 have had the advantage of a

very able argument to assist me in coming to a conclusion.

The line of argument taken on behalf of the petitioner in

,

order to establisli that I am bound to admit this appeal is

as follows:—The 39th clause of the Letters Patent of 18f65

(it is said) gives an appeal to the Privy Council provided

the sum or matter at issue is of the amount or value of not

less than Bs. 10,000. These Letters Patent were issued

by Her Majesty under the provisions of the 24 & 25 Viet.,

c. 104. By 8. 9 of that Act, each of the High Courts estab-

lished under that Act is bound to exercise all such powers

and authority for and in relation to the administration of justice

as Her Majesty may by such Letters

Patent grant and direct.’’ The admission of an appeal to the

Privy Council is a power in relation to the administration of

justice, and as the Letters Patent give an appeal as of right,

when the value is Bs. 10,000, the admission of this appeal is a

power which this Court is commanded by the Act to exercise.

And although by Act VI of 1874 the Governor General of

India has directed otherwise, this cannot nullify the directions

contained in the Imperial Act, because the Governor General

in Council is expressly prohibited by s. 22 of 24 & 25

Viet., c. 67, from making any law or regulation which shall

repeal or in any way affect the provisions of that Act or of any

Act passed in that Session of Parliament. Both Acts were passed

in the same Session of Parliament, and therefore both Acts, as

well as the Letters Patent, are to be read, for this purpose, as if

Act VI of 1874 had never passed. This is the argument for

the petitioners.

To this argument the following objections are taken by Mr*

Woodroffe and Mr. Evws who appeared on behalf of the^

defendants in the suit to oppose the granting of this petition.

L—That the provisions contained in the Letters Patent are
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1876not any of them provisions of the 24 & 25 Viet, c. 104,

and are therefore not at all within the restriction contained in In thr

8. 22 of 24 & 25 Viet., c. 67. 2.—That by the express words thk Prtitiok

of s. 9 of 24 & 25 Viet, c. 104, any power or authority
*'*'^*'*^^

thereby reserved to the High Courts is made subject to the

legislative powers of the Governor General in Council.

3.—That the Letters Patent confer no power on this Court
to admit an appeal to the Privy Council. 4.—That the 24 &
25 Viet., c. 104, confers on Her Majesty no power to give an

appeal to herself in her Privy Council, and that in so far as

she has done so by the Letters Patent, it must be in virtue of

lier prerogative or of some previous Act of Parliament, and

that for this reason also, the restriction contained in s. 22 of

24 & 25 Viet., c, 67, does not apply.

It is most convenient to deal with the two last objections first,

and I will consider them together. I think it desirable to call to

mind what the position of a Judge of this Court is, when sitting

here to admit an appeal to the Privy Council. I am speaking

of appeals from the decisions of this Court on its appellate side.

Tiie position of a Judge admitting an appeal from the decision

of this Court in its original jurisdiction may be the same, but

the history of the matter is different, and I do not wish to

embarrass the case by unnecessary considerations. A Judge

sitting here to admit appeals from the decisions of this .Court on

the appellate side has in the majority of cases no independent

authority whatsoever. The case has been finally heard and

determined by a Division Bench of this Court, which in theory

of law is a decision of the High Court. All that a Judge of

this Court can in most cases do after that, is to assist the parties

in bringing their appeal before the Privy Council. Of course,

an Act of the Imperial Parliament, or a provision of the Letters

Patent, issued in pursuance of an Act of Parliament or an order

issued by Her Majesty in Council, might confer upon this

Court, or a Judge of this Court, not only power to admit or

reject an appeal, but might make the right to appeal dependent

upon that admission or rejection. But if that has been done

in any case whatever, it is certainly only in some one or more

of the cases in which this Court has power to declare that the
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1876 case is a fit one for appeal : and this class of cases is now out

Ik thk of consideration. Moreover, whether the Governor General in
BfATTKK OB'

K Pktitiqn Council has or has not the power to restrict by legislation the

Bommim. right of appeal to the Privy Council, he has never yet thought

fit to do 80. In all legislation upon the subject, including Act VI

of 1874, full and unqualified exercise of the sovereign’s pleasure

in the admission or rejection of appeals has been preserved.

The question before me therefore does not touch the right of

appeal at all ; it only touches the proceedings of this Court

in forwarding the appeal.

The appeal to the Privy Council from the Court of Sudder

Dewanny Adawlut (which this Court on its appellate side repre-

sents) was granted by the 21 Geo. Ill, c. 70. Probably it

exists independently of that statute— Salilc Earn v. Azim Alt

Beg (1). But as Mr. Bitchie clearly points out in an opinion

quoted at length in the report to which I have just referred, the

Courts here have uo power to admit or allow an appeal unless

expressly authorized to do so by competent authority. I am very

glad to find an opinion I had myself formed supported by that

of so able and experienced a lawyer. The power to admit an

appeal was (as far as I am aware) first conferred upon the

Sudder Dewanny Adawlut by Reg. XVI of 1797, s. 2 ; certain

restrictions were placed upon the exercise of that power by

the orders of Her Majesty in Council of 10th April 1838,

passed in pursuance of 3 & 4 Will. IV, c. 41 ;
and the practice

of the Court in the admission of appeals has also been regu-

lated by certain rules of the Court itself, made by the Sudder

Dewanny Adawlut on the 17th December 1858, and by this

Court on the 30th of July 1870. But there is nothing what-

ever in 24 & 25 Viet., c. 67, which would prevent the Governor

General in Council altering or repealing any of those provisions.

It is argued tliat the words '' subject always to such rules

and orders as are now in force in cl. 39 of the Letters Patent,

incorporates those provisions into the Letters Patent, and so

removes them from the sphere of legislation by the Governor

General in Council. I shall hereafter state other reasons why 1

do not think this to be the case. Apart fiom other cousiderations

(1) 8 Moore's I. A., 274.
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I think tiie contention is well founded that cl. 39 of the Letters 1876

Patent was not inserted in pursuance of the 24 & 25 Viet,
~

In

c. 104. The Queen was only empowered by this Act to estab- th!c''7kwtio»

lish by Letters Patent a High Court of Judicature at Fort
William in Bengal, and similar Courts elsewhere in India. The
power contained in 13 Geo. Ill, c. 63, to give by the Letters
Patent a right of appeal to the Privy Council, is not repeated
in 24 8c 25 Viet, c. 104, and I do not see in the later Act any
words from which such a power could be inferred. I do not
say that these provisions in the Letters Patent are therefore

invalid, all I say is that they do not rest for their authority

upon 24 & 25 Viet, c. 104. This is further shewn by the

unlimited power reserved to Her Majesty by cl. 39 to alter

the provisions of that clause at any future time, which would

be contrary to s. 17 of the 24 & 25 Viet, c. 104, if she were
actiug in pursuance of that statute. I consider, therefore, that

even if all the other propositions upon which the argument for

the petitioners is founded are correct, still it is not established

that the admission of an appeal to the Privy Council is one of

those powers which this Court is by the first part of s. 9 of 24 &
25 Viet., c. 104, commanded to exercise. I think its existence is

entirely independent both of that Act and of the Letters Patent.

I think it right, however, not to leave the rest of the argument

unnoticed, which bears upon the general construction of the

24 8c 25 Viet., c. 104, and the 24 & 25 Viet., c. 67. I agree

with a good deal that Mr, Kennedy has said upon this subject,

though I do not put exactly the construction upon these two

Acts which he contends for. I understand him to argue that

no powers which the Letters Patent profess to confer upon this

Court can be touched by the Governor General of India in

Council whether they be new or old. Mr. Kennedy admits that

this is contrary to the ruling in Queen v. Meares (1 ), which he con-

siders to lay down that the Governor General of India in Council

has unlimited legislative authority in regard to all the provisions

of the Letters Patent This has 1 believe been generally con-

sidered to be the result of the reasoning in the decision of Queen

V Meares (1), and had I been able to accept that reasoning in

(1) 14 B. L. B., 106.
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1876 its entirety, there would have been no necessity for me to do

Ik thk anTthin^ more than to express my assent to it and upon the
MATTKR OF ®

THK Prtitiok authority of this case to overrule any contrary contention. But
OF Fkiya ^

though I fully concur in that decision I have considerable diffi-

culty in accepting the reasoning by which it is supported if it

really goes to that extent. And as I am compelled to refer to

(luten V. (1), it is, I think better that I should state

frankly wherein that difficulty consists.

In order to do this it is necessary that I should state my
own view of the 24 <k 25 Viet,, c. 104. It seems to me to

have been the intention of the framers of that Act to make

it clear by the Act itself what were the future powers of the

Indian Legislature in relation to the High Courts. There are

three sections in which reference is made to legislation in

India, the 9th (in the second clause) the 11th and the 13th.

The two first preserve to the Governor General of India in

Council and to him alone the same legislative powers as he

had before. The last confers a new power on the High Court

and confers a new power on the Governor General in Council

aud on him alone to legislate in respect of it. It would there-

fore seem that Parliament had signified in what respects the

High Court should be subject to legislative authority in India,

and what that legislative authority should be. And it is

not unimportant to observe that this (with the insignificant

exception contained, in s. 13) is precisely the legislative

authority which existed before the Act was passed.

But if we accept the reasoning in the decision of Queen v.

Meares (1) to the extent to which it has been pressed, we shall

find that the legislative authority over the High Courts in

India is wholly different from that indicated by 24 & 25

Viet, c. 104, and from what it was before, and that it has been

changed, not directly, as we should expect if any change were

intended, but indirectly. It is said in Queen v. Meares (1) that

the meaning of the words any provisions of any Act passed in

the present Session of Parliament or hereafter to be passed ” in

B. 22 of 24 & 25 Viot., o. 67, is provisions in the Act (t. e., 24

& 25 Viet., c. 104) itself, and does not include provisions in

(1) 14 B. L. R., 106.
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the Letters Patent. If tliat means that under the words of s. 22

itself all the provisions in the Letters Patent can be altered by
the Governor General in Council, and that for this purpose it is

not neoesssary to resort to cliapter 104 at all, then it would

seem, that not only the Governor General in Council, but the

Governors of the other Presidencies in Council, and the

Lieutenant-Governor of Bengal in Council, may legislate for the

High Courts. For if s. 22 contains no restriction in this respect^

neither does s. 42. Surely if that had been intended, ss. 9

and 11 would not have contained provisions which in that

case would have been not only unnecessary, but positively

misleading. If that hud been the intention, either 24 &
25 Viet., c. 104, would have been wholly silent about

legislation in India, leaving that mutter as it stood under

c. 67 ;
or else wherever the Council of the Governor General

was mentioned the other Councils would have been mentioned

also; and the words ‘‘subject and without prejudice to &c.”

in the second part of s. 9 would have been made to govern

the whole clause.

I admit the force of the observation in Queen v. Meares (1)

that it could not have been intended that the powers of the

Court if inserted in the Letters Patent should be beyond the

reach of the Governor General in Council, whilst the same

powers, if not inserted in the Letters Patent, should be subject

to his legislative control. But it seems to me that it is not

necessary in order to avoid this result to hold that s. 22 of 24

& 25 Viet., c. 67, does not contain any prohibition against

interfering with the provisions of the Letters Patent. That

section must be read with ss. 9 and 11 of the 24 & 25 Vict.f

c. 104. By the express words of s. 9 of 24 & 25 Viet, c. 104,

“ save as by such Letters Patent may be otherwise directed ”

the former powers are reserved to this Court by the Act, pro-

vided the Letters Patent do not interfere with them, and as to

all these powers the Governor General in Council is expressly

empowered to legislate. I think we hold these former powers

tinder the Act, and not under the Letters Patent, and that the

Act itself has rendered them subject to the legislative control

(1) 14 B. L. E., 106.
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of the Governor General in Council. If (as was possible)

Her Majesty had not chosen to confer any new power or

authority on the High Court, they would then have remained

in all respects subject as before to the legislative control of

the Governor General in Council. On the other band, if she

chose (as indeed was actually done) to leave all the old authority

substantially as it was with some slight changes, in that case

the control of the Governor General in Council is to some

extent curtailed. The line appears to me to be drawn exactly as

a Supreme Legislature might be expected to draw it. Whatever

is left untouched by the Letters Patent to be thereafter issued, the

Indian Legislature may deal with as before ; but whatever Her

Majesty may chose to alter or create, that the Legislature must not

interfere with. This was necessary even though the changes to be

introduced by Her Majesty might turn out to be few and trivial,

because otherwise Parliament would have been delegating at

the same luoment to two separate persons. Her Majesty in

Council and the Governor General in Council, co*ordinate

authority to deal with the very same subject-matter, a condition

of things clearly to be avoided. Wfien the old powers of the

abolished Courts were merely repeated in the Letters Patent,

it was, of course, understood by Her Majesty that these were

subject to be altered by the Governor General in Council,

and very likely it is because this is done to so very large an

extent, that the legislative powers of the Governor General in

Council are in the 44th clause of the Letters Patent expressly

recognized.

I repeat that this view does not touch tlie decision of Queen

y. Meares (1); it only aflFects the reasoning by which it is sup*

ported. In the view that I take of the matter, the provision

of the Letters Patent there in question being one which left

tlie jurisdiction of this Court exactly where it was before, it

was by the second clause of s. 9 expressly made subject to

the legislative control of the Governor General of India iu

Council.

On the other hand, it seems to. me scarcely likely tliat if

P arliainent had intended that the Provincial Councils should

(l) 14 B.L.R., 106.
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have full power to legislate for the High Courts^ it would have

excluded those Councils from the control of these Courts in so
^

insignificant a matter as the exercise of the powers of the»i

Court bj single Judges or Division Benches, which is an express

provision of tl»e Act itself (s. 13), and therefore can only be

touched by the Governor General in Council, who is alone

mentioned in that section.

Ilf THK
MATTRR OF
I

OF Fkda.

A strong argument against any construction of the Acts of

Parliament of 1861 whi(jh would place the Higli Courts under

the control of the Provincial Liegislatures appears to me to be

afforded by the Act passed ten years afterwards (34 & 35 Viet.,

c. 34). That Act recites that it is expedient that the power of

making laws and regulations conferred on Governors of Presi-

dencies in India in Council should in certain respects be extended^

and then proceeds to enact that the Provincial Legislatures

may confer jurisdiction over European British subjects upon

Magistrates in certain cases. This, as is pointed out, in Qyeen v.

Meares (1), is inconsistent with the Governor General in Coun-

cil not having tlie like power. It is equally inconsistent with

the Provincial Legislature having previously had such general

autiiority as, it has been said, results from the construction of

the Acts adopted by the reasoning in Queen v. Meares (1).

But though I cannot go tlie length of holding that the

powers of the High Court in India are subject to the legislative

control of all the Provincial Councils, or of tlie Governor

General in Council in all respects, I am still of opinion, that

they^are to a considerable extent subject to the legislative con-

trol of the Governor General in Council, not under c. 67,

8.^2, but under c. 104, ss. 9 and 11. Mr. Kennedy’s argu-

ment, therefore, in my opinion, fails on the second objection taken

to it by the defendants, though not on the first. Even if the

power to admit an appeal were conferred by the Letters Patent,

it is not a new power, and it has therefore in my opinion been

made by Purliaraeiit expressly subject to the legislative control

of the Governor General in Council, but not of any other

legislative authority in India.

It was argued against this view of the legislative authority

(1) 14 B. L. E., 106.

60
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i«76 of the Governor General in Council, that it is indicated by a

iw THB comparison of the phraseology of s. 22 of the 24 & 25 Viet.,
JII.ATTBR OIF * »»

THK Pktitioit c. 67, with the phraseology of the 3 & 4 W^ill. IV, c. 85,

8. 43, that the High Courts were not to be subject to any

legislative authority in India. The difference in the two sec-

tions is, that whilst the former Act expressly declares all Courts

to be so subject, in the latter Act these words are omitted. I

do not think that it is a sound method of construing Acts of

Parliament to control the effects of general powers which are

conferred, because special powers are not conferred. To confer

any special powers was in this case wholly unnecessary, ami the

Legislature may well have thought when passing the second Act

that it was a more waste of words to do so. Nor indeed does

this argument, even if sound, affect my view of the matter, for

the power of the Governor General in Council to legislate for

the High Courts rests in my opinion not on the 24 & 25 Viet.,

c. 67, but on the 24 & 25 Viet., c. 104.

For all these reasons it seems to me that this application must

be rejected with costs.

Application refused.

APPELLATE CRIMINAL.

1876
August 23,

Before Mr, Justice Maepherson and Mr. Justice Morris.

THE QUEEN v. BAIJOO LALL anO others.

In the Matter op the Petition op BAIJOO LALL and another.*

Criminal Procedure Code (Act X of 1872J, 471

—

Act XXIII of 1861,

s. 16

—

Order sending Case to Magistrate for enquiring into Offence ofgiving

false Evidence—Preliminary Enquiry— Vagueness of Charge.

Althougjb s. 16 of Act XXUI of 1861 gives Civil Courts powers similar

to those conferred on Civil and Criminal Courts alike by s. 471 of the Crimi-

nal Procedure Code, the whole law as to the procedure in cases within those

sections is now embodied in s. 471 of the Criminal Procedure Code.

In a suit brought to recover possession of certain property, the Judge

decided one of the issues raised in the plaintiflT's favor, but on the important

* Criminal Motion, No. 189 of 1876, against the order of the Judge of

ZilU Gya, dated the 22ud June 1876.
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issue as to wbetlior the plaintiff ever had possession, he found fi»r the defend- lg76

ant. The plaintifT was not examined, but on the issue as to possession he
~

called two witnesses. The Judge disbelieved their statements, and considering

that the plaintiff had failed to prove his case, he gave judgment for the

defendant, without requiring him to give evidence on that issue. In the M\rrRu*>r
concluding paragraph of his judgment, the Judge directed the depositions of^HK

the two witnesses above referred to, together with the English memoranda Lall.

of their evidence, to be sent to the Magistrate with a view to his on(}uiring

whether or not they had voluntarily given false evidence in a judicial pro-

ceeding, and he further directed the Magistrate to enquire whether or not

the plaintiff’ had abetted the olFoncc of giving false evidence, on the ground

that as the witnesses were the plaintiff’s servants he must personally have

influenced them, and also to enquire whether the plaint which the jdiiintiff had

attested contained averments which he knew to be false. On a motion to

quash this order, /u?W, that under s. 471 of the Criminal IVocediirc Code,

the Judge has no power to send a case to a Magistrate except wljcn, after having

made such preliminary enquiry as may be necessary, he is of opinion that

there is sufficient ground (i.e., ground of a nature higher than mere surmise

or suspicion) for directing judicial enquiry into the matter of a specific

Cliarge, and that the Judge is bound to indicate the particular statements or

averments in respect of which he considers that there is ground for a charge

into which the Magistrate ought to enquire, and that the order was bad^

because the Judge had made no preliminary enquiry and because it was

too vague and general in its character.

This was an application to quasli an order of the Judge of Gya
sending tlie plaintiif in a Civil suit and two of liis witnesses

to a Magistrate for enquiry into charges of giving false evidence

and of abetment of that offence. In that suit the present peti-

tioner Baijoo Lall sought to recover possession of certain

property from which he alleged tlie defendant in the suit had

illegally evicted him. He claimed as sub-lessee of one Bajuu

Kunwar who, he stated, was lessee of the property under llauee

Sunut Kunwar the owner thereof. Amongst other issues raised,

in the case was an issue as to whether Ranee Sunut Kunwar had

executed any lease toRajun Kunwar: another issue was whether

the plaintiff had ever been in possession. Evidence was gone

into at the trial, and the Judge decided the former issue in

favor of the plaintiff, but on the important issue as to possession

be found for the defendant ;
and for that reason he dismissed

the suit. Upon the issue as to possession no witnesses were

called for the defendant, and the only witnesses called for the



452 THE INDIAN LAW REPORTS. [VOL. 1.

1876

V.

Bauoo Lall

In thk

OF Baijoo
IiALL.

plaintlif were two persoue, Juggeriiath Siugh and Nowrangi Lall,

the former of whom joined in the present application. The

Judge disbelieved the statements of these two witnesses^ and^

considering that the plaintiff had failed to prove his case, gave

judgment for the defendant without calling upon him to go into

evidence on that issue.

In the concluding paragraph of his judgment the Judge

ordered as follows ;

—

‘‘The depositions of Juggernath Singh and Nowrangi Lall,

together with the English memoranda of their evidence, will

be sent to the Magistrate with a view to his enquiring whether

or not they have voluntarily given false evidence in a judicial

])roceeding; and as the witnesses are, the servants of the

plaintiff in this suit, Baijoo Lall, he must presumably have

influenced them. I further direct that an enquiry be made by

the Magistrate whether or not the said Baijoo Lall has abetted

the offence of giving false evidence in a judicial proceeding;

and also whether the plaint, which he has attested, contains an

averment which he knew to be false. In the course of that

enquiry it may be well that the Magistrate should examine

those witnesses who were cited by the defendants to rebut the

plaintifTs allegation of possession, but whom I considered it

unnecessary to examine as the plaintiff's witnesses so completely

broke down.”

The petitioners Baijoo Lall and Juggernath Singh now moved

the High Court to quash this order on the following grounds

That there was no evidence to show that the statements of

Juggernath Singh were false or that Baijoo Lall had abetted

the offence of giving false evidence, and the mere circumstance

that his witnesses had deposed in his favor did not warrant

the inference that he had abetted such an offence ; that the

enquiry as to whether the plaint contained an averment which

the plaintiff knew to be false was too general and vague, especi-

ally where important issues had been decided in the plaintiff's

favor; that the Judge had failed to comply with the require-

ments of 8. 471 of the Code of Criminal Procedure, and had

made no preliminary enquiry, nor recorded any proceeding

showing that he was of opinion that there was sufficient ground
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for enquiring into the charge ; that the order sliouhl have J8<e

specified the particular acts or statements vrhich constituted Qukkm

the offence charged
; that his reasons for disbelieving the evidence Bauoo

were highly conjectural, and that it was beyond the scope and Im thk

object of the law that such prosecutions should be allowed

upon such reasons, aud tlnvt the order was made without

jurisdiction.

Upon this motion the High Court sent for the record and

called upon the Judge to show cause why his order should not

be set aside.

In his return to the High Court the Judge staled that he

had made the order in exercise of the powers vested in the

Court by s. 16 of Act XXIII of 1861; that he made no

preliminary enquiry as the statement of the witnesses and

their demeanour satisfied him that they had given false evidence,

and he submitted that the necessity or the reverse which

existed for a Magisterial enquiry was all that the preliminary

enquiry of the Civil Court could decide and that “ the

framing of a technical charge was the duty of the Magistrate,

and not of the Court directing the Magistrate to hold au

enquiry ; the duty of the Court was limited to a reasonable

indication of the nature of the offence to be enquired into.”

Mr. C, Gregory for the Crown showed cause.

Mr. Branson and Mr. Sandel in support of the rule.

The judgment of the Court was delivered by

Macphehson, J.—This is an application to quash an order

of the Judge of Gya, under s. 471 of the Criminal Procedure

Code, sending the plaintiff in a Civil suit and two of his

witnesses to a Magistrate for enquiry into charges of giving

false evidence, &c.

I say the order was made under s. 471 of the Criminal

Procedure Code, because although s. 16 of Act XXIII

of 1861 gives Civil Courts powers similar to those conferred

on Civil and Criminal Courts alike by s. 471, there can be no

doubt that the whole law is now embodied in s. 471, and our
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jurisdiction to interfere in tlie matter is not affected by a

sugjrestion that the order in question was, or might have been,

made unders. 16 of Act XXIII of 1861 and not under s. 471.

(The learned Judge stated the facts of the case and conti-

nued.)

It is contended for Baijoo Lall and Juggernatb that the

Judge had no power to make that order, inasmuch as he never

made any preliminary enquiry and had no sufficient ground on

which to base such an order as required by s. 471.

We think the objection is valid, and that the Judge had

no jurisdiction to deal with these persons as he did.

As regards Juggernath, altlioiigh the Judge disbelieved his

evidence, no witness had been called to contradict liim.

And as regards Baijoo Lall he was not examined before the

Judge at all, and there is absolutely nothing to show that he

abetted the offence of giving false evidence excepting the one

naked fact that he was the plaintiff in the cause. The Judge

says he must presumably have influenced his own witnesses.

There is no such legal presumption, and we may add that if there

were, it would put an end to litigation in the Civil Courts, for

no plaintiff would be safe. The Judge, because he disbelieved

the two witnesses called for the })laintiff, considered no ‘‘prelimi-

nary enquiry ” necessary. But that is in contravention of the

law; for the law permits the Judge to send the case on to the

Magistrate only if, after having made such a preliminary enquir-y

as may be necessary, he is of opinion that there is sufficient

ground ground of a nature higher than mere surmise or

suspicion) for directing judicial enquiry into the matter of a

specific, charge.

That the Judge did not make any preliminary enquiry and

did not know what specific charges he wanted the * Magis-

trate to enquire into is clear. The Magistrate is directed

to enquire generally whether or not the two witnesses have

voluntarily given false evidence in a judicial proceeding,

and as regards Baijoo Lall, “ whether the plaint which he has

attested contains an averment which he knew to be false.”

S. 471 does not warrant the Judge in issuing a general

roving ooiumission such as this to a Magistrate to inquire
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generally into the truth or falsehood of depositions or of aver** 1876

ments in a plaint, and the Jiidge was bound to indicate the Qukrn

particular statements or averments in respect of which he Bauoo Lall

considered that there was ground for a charge into which the

Magistrate ought to enquire. The Judge says, The duty
^

of this Court was limited to a reasonable indication of the ^*^l!u!l.

nature of the offence to be enquired into*' and again, the

necessity or the reverse which existed for a Magisterial

enquiry was, I submit, all that the preliminary enquiry of the

Civil Court could decide.” We think that this view of the

law is incorrect. Something more than a mere indication that

a witness has spoken falsely is neetled before a Civil Court

is justified in initiating a prosecution for giving false evidence.

There must be, it seems to us, evidence of a direct and sub-

stantive nature before the Court, evidence going to sliow that

the statement made by the witness is absolutely false. There

must be in the words of tlie law sufficient ground ** for

enquiring into the matter of a 8[)ecific charge.

Altogether, we think that the Judge’s order is bad, he

having made no preliminary enquiry as was clearly necessary,

and the order being too vague and general in its character.

In thus deciding, we follow the course taken in the case of Kali

Prosnnno Bar^chee ( 1
).

The power given by s. 471 should be used with care and after

due consideration. And it is by no means in every instance in

which a party fails to prove his case, tliat the Judge who has

decided against such party is justified in exercising the powers

triven him by this section. So long as it is a case as to which

there is any possible doubt, or in which it is not perfectly cer-

tain that the Judge’s decision must be upheld in the event of

there being an appeal in the Civil suit, the Judge acts indis-

creetly and wrongly if the moment he has given his judgment in

the Civil suit he exercises the power given him by this section^

At the same time, if in the course of the civil trial the Judge

has before him clear and unmUtakahle proof of a criminal offence,

and if, after the trial is over, he on consideration thinks it neces-

sary to proceed at once, of course it may be right to do so.

(1) 23 W. B.,Cr. Rul., 39.
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Judges should hovrever bear iu mind tliat criminal prose*

cations are frequently suggested by successful litigants merely to

prevent an appeal in the Civil suit ; and they should be careful

not to lend themselves to such suggestions too readily. They

should also recollect that when they proceed under s. 471, the

responsibility for the prosecution rests upon the Judge entirely
;

such a prosecution being a very different thing from a prosecu-

tion instituted on the complaint of a private party and merely

sanctioned by the Court under s. 468.

Order quashed.

APPELLATE CIVIL.

Before Mr, Justice Markhy and Mr, Justice McDonell.

RAM NEEDHEE KOONDOO (Plaintiff) RAJAIl RUGHOO
NATH NARAIN MULLO and anotheb (Defendants,'.*

Declaratory Decree— Consequential Relief—Act VIII of 1859, s, 15—
Jurisdiction of Civil Courts,

A granted a lease of liis entire property to the plaintiff for a term of years,

with power to enhance the rents and make settlements. Immediately after

A executed a pottah in favor of R, covering a portion of the same estate,

whereby B's rent was to remain unchanged for a period conterminous with

the plaintidTs lease. In a suit by the plaintiff against B and A^s representa-

tive to have the pottah set aside, it was objected that, inasmuch as the deed

had not been as yet set up against the plaintiff, nor any injury shown to have

been occasioned to him thereby, be had no cause of action : held that the suit

was maintainable.

In laying down the rule that ** a declaratory decree cannot be made, unless

there be a right to consequential relief,” the Privy Council did not intend to

deny to the Courts of this country the power to grant decrees in any case in

which, independently of the provisions of Act VIII of 1859, s, 15, they had

the power to grant a decree. This power is generally the same as y;iat of the

Court of Chancery in England.

Suit to set aside a pottah, dated the 1st Srabun 1280 (15th

July 1873), executed by the late Rajah Bikramajit Mulla,

zeiniudar, ia favor of Suroop Mahto, the first defeudaiit.

* Special Appeal, No. 385 of 1876, against a decree of the Judge of

Zilla Midnapore, dated the 26th of February 1876, reversing a decree of

the Officiating Mauiif of that district, dated the 3rd of September 1875.

I
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The plaintiff was a creditor of the late Rajah, who, in order me
to pay off his debts from the income of the estate^ gave a lease

of his entire property to the plaintiff for a tei*m of fourteen

years, commencing with the year 1280(1873), The lease was r

dated the 22nd February 1872, and the jama fixed in it was

Rs. 35,000. This document, among other conditions, contained

stipulations to tlie following effect:—that tlie Rajah should have

the jama fixed in the lease tested by mukabullay or reference to

ryots, within six mouths from the date thereof ; that the lessee

should possess the power of enhancing the rents, and the

enhanced amount should be appropriated by him as his profit

;

and that, during the term of the lease he should have authority as

complete as the Rajah himself, to make settlements in the zemin-

dai_, the only qualification being that such settlements should

not be injurious to the reversionary interest of the zemindar.

Subsequently on the 1st Srabun 1280 (15th July, 1873),

that is, after the lease had been several months in force, the

Rajah granted to the first defendant, Suroop Mahto, the

pottah which was sought to be set aside in this suit. The

pottah iu question recited that the subject-matter of the

grant was formerly iu the possession of the defendant

under what was called a MonduUee (1) settlement; and

that, owing to the condition for adjustment of jama contained

in the plaintiffs lease, a fresh moiidullee settlement was granted

to the defendant on an enhanced malguzari, which should not

be liable to further enhancement during the entire term of

the pottah extending from 1280 to 1294 (1873—1887). The

Rajah subsequently granted pottahs of a similar character to

other parties covering the entire estate.

The plaintiff instituted the present suit against the second

defendant (called the minor defendant in the judgment of the

High Court) the grandson and representative of the late Rajah,

and Suroop Mahto, to have the pottah set aside, alleging that it

was executed collusively iu detriment of his interests, and that

the Rajah had no power to make any settlement during the

(1) The position of a mondul on this estate was stated to be that he

collected the rents from the ryots, and paid the landlord the rate fixed by the

pottah, taking all the risk of collection upon himaeif

61
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i«76 continuance of the lease by which the malguzari of the first

BamNbbdhbs defendant was made invariable, and not liable to enhancement
Koomooo

by the plaintiff during the entire period of the ijara.

Buohoo Natr The first defendant pleaded, infer aliay that the plaint disclosed

Mullo, no cause of action ; that inasmuch as there was no express

allegation in it regarding the nature and extent of the loss
K

incurred by the plaintiff, the suit was not maintainable
;
and that

the pottah was granted in pursuance of the condition for

adjustment in the lease.

On behalf of the minor defendant, Mr. Harrison, the Collec-

tor, representing the Court of Wards, submitted the matter to

the Court, saying in his written statement, that, “ if the pottahs

granted to the ryot and jote monduls be held by the Court as

contrary to the conditions of the lease and be on that account

set aside, I have no objection thereto.”

The Munsif found that the pottah was executed after the

period within which the jama stated in the lease should have

been tested by reference to ryots
;
that the grant of the pottah

was no adjustment as understood by the parties ; that the Bajah,

finding that the mofussil collections were less than the jama

fixed in the lease, entered into a collusive arrangement with

his principal ryots, whereby, in consideration of their rents

remaining unchanged for fifteen years, they undertook to take

pottahs from him at a nominally higher rent ; and that the

pottah in question, if held valid, would nullify the terms of the

lease. The Munsif accordingly decreed the plaintiff’s suit.

The minor defendant appealed to the District Judge, making

the first defendant, who did not appeal, a respondent. Tlie

lower Appellate Court set aside the Munsif’s decree and

dismissed the plaintiff’s suit, holding that the pottahs were

granted in conformity with the powers reserved to the Bajah

by the lease, and that the plaintiff was bound to prove some

substantial injury in order to maintain his action.

The plaintiff preferred a special appeal to the High Court,

making both the defendants special respondents.

Mr. Woodroffe (Babooa Bhowany Churn DuU and Riuh
Behary Ohoit with him) for the appellant.
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The Advocate* General^ offg. (Mr. Paul) and the Legal

Remembrancer (Mr, Bell) (the Senior Government Pleader

^

Baboo Annoda Perskad Banerjee with them) for the minor ^ 9.

respondent.

Mr. VToodroffe,—The Judge is wrong in holding that the

plaintiff has no oause of action. The Rajah, after he had

executed tlie lease, had no power to make any settlement with

his ryots. By the lease all such power was made over to the

plaintiff. By the new settlements, the rents of the ryots have

been made invariable, and not liable to enhancement for a period

covering the term of the lease ;
the effect of which is to nullify

the terms of the lease, authorizing him to enhance the rents.

The plaintiff is entitled to maintain this suit, to have the pottah

set aside and declared null and void as against him without

proving special damage ; Story’s Eq. J ur., §§ 698. Distinct

conse(|uential relief is prayed for, and, therefore, under the

Privy Council Rulings and the High Court decisions, the suit

is maintainable. The following cases were cited—

Moothoo Vijia llagoonadah v. Dorasinga Teoar (1), Thakoor

Been Tewarry v. Nawah Syed AH Hossain Khan (2), and Joy

Narain Giree v. Greesh Chunder Mytee (3).

Nakaim
Muujo.

The Legal Remembrancer for the respondent.—The pre-

sent suit is not maintainable ; the plaintiff does not allege

that any injury has as yet occurred to him, and there-

fore until the deed is set up against him or any actual

damage is suffered by him, he has no cause of action. If

the Rajah had no power to grant the pottah, it is a

nullity. No person can derive any benefit from it. If it is

void iyso facto^ what is the suit for, and what is the cause of

action ? But as a matter of fact, the pottah was granted in

compliance with the terms for adjustment contained in the lease#

The Rajah no doubt had not the power to make new settlements

;

but this is not a new settlement. It was an arrangement really

for the benefit of the lessee, and for the purjmse of testing the

(l) 15 B. L. R., 83 ;
8. C., L. B., 2 led. App., 169.

(2> 13 B. L. R., 427 ; S. C., L. B., 1 lod. App., 192.

(3) f5 B. L. R., 172 (n).
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mofnssil collections. The pottah must, therefore, be held good.

The plaintiff prays for a simple declaratory decree, and therefore

his suit is not maintainable

—

Sreenarain Mitter v, Sreemuttf/

Kishen Soondery Dassee (1), Thakoor Deen Tewarry v. Nawab

Syed AH Hossain Khan (2), Strimathoo Moothoo Vijia

Ragoonadah v, Dorasinga Tevar (3), and Sadat Ali Khan v.

Khajeh Abdool Gunny (4).

Mr. Woodroffe in reply cited the following cases :

—

Howe v.

0*Flaharty (S), Raja Nilmoney Sing Deo Bahadoor v. Kalee

Churn Bhuttacharjee (6), Sheik Jan AH v, Khonkar Abdur

Kuhma (7), Maharajah Rajunder Kishwur Sing Bahadoor v.

Sheopursun Misser (8), and Kamala Naicken v. Pitchacootty

Chetty (9).

The judgment of the Court was delivered by

Market, J. (who, after shortly stating the facts, continued)

There can be no doubt whatever that under the ijara the

plaintiff from the time the ijara term commenced, and whilst

that term lasted, was, and is, the only person capable of granting

a valid lease to tenants, or making any valid arrangement as to

the collection of rents. The zemindar has granted to the plaintiff

for fourteen years his zemindari, together with the rights.”

There is nothing to show that the zemindar intended to retain

to himself the power of making any settlements with the tenants

or the monduls during the term ; on the contrary it is expressly

said—" You have during the term power as complete as my
own to make settlements in the said zemindari,” the only

qualification added being that these settlements shall not be

injurious to the Bajah’s reversionary interest. It would require

very clear words to qualify this express power, and there are

no such words in the document.

(1) 11 B. L, R., 171. ifi) 9 Ir. Chan. Rep., 119.

(2) 13 B. L. R., 427 ;
S. 0., L. R., (6) 14 B. L. R., 382 ; S. C., L. B.,

1 Ind. App., 192. 2 Ind. App., 83.

(3) 15 B. L. R., 33 ; S, C., L. R., (7) 6 B. L. R., 154.

2 Ind. App., 169. (8) 10 Moore's I. A., 433.

(4) 11 B. L. R., 203. (9) Ibid, 386.
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[His Lordship then referred to the terms of the pottah, espe- **76

cially to the stipulation, whereby the first defendant’s rent was
Yiootix>oo

to remain unchanged durino: the existence of the lease, and conti-
. .

®
. . . .

Kajah
nued] I— This is a stipulation which the Rajah had nopower what- Ruohoo Nath

soever to make. Indeed, the Legal Remembrancer, who appeared

in this Court for the minor defendant, has expressly abandoned

the right to interfere between the ijardar and the tenants ;
and

much unnecessary litigation might have been saved if this

abandonment had been made earlier.

It is, however, argued for the minor defendant, that the late

Rajah did not, by granting the lease, assume to exercise the power

of making settlements with the tenants generally, but that by one

of the clauses in the ijara lease, he was allowed six months to

adjust the rent-roll, so as to show a mofussil jama of Rs. 35,000,

and that, in pursuance of this understanding, the rent of the

dv^fendant, Suroop Mahoto, was adjusted within the time

specified, and that the pottah granted to this defendant merely

embodies the terms of the adjustment.

The answer to this is two-fold. First, what is here called

the adjustment ” did not in fact take place within the time

specified. The time specified in the ijara lease was the six

months’ interval between the execution of the ijara and its

taking effect. Secondly, the Munsif has found that what was

done was not any adjustment of the old payment but the fixing

of a new payment, and this finding remains undisturbed ; to

wliich may be added that the clause, which this pottah contains

prohibiting future enhancement, cannot possibly be called

^‘adjustment.” . • • • •

It was, however, said that, even if the Rajah had no power to

make this settlement, either as zemindar or under the clause of

the ijara lease requiring him to show a mofussil jama of

Rs. 35,000, still this suit would not lie ; that, in this view, the

pottah sought to be set aside was a nullity, that it had not yet

been set up against the plaintiflf, and that he had been in no way

injured by it.
, . is ji- •

With regard to the question of injury, there is no finding in

this case that the plaintiff has as yet suffered any actual injury

for which he could have claimed comi)euBation in the way of
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damages. But we entirely dissent from the argument on the

part of the minor defendant^ that the making of this pottah

was beneficial to the plaintiff^ or that it was executed with the

object that it should be so. It is admitted now that the

Bajah could not, at the end of the six mouths, show a rental of

Bs. 35,000. By granting pottahs to the tenants, similar to the

one in this case, he tried to raise the rental to the required

amount, hoping thereby to escape the penalties which he

incurred under the ijara lease. There can be little doubt that he

prevailed upon the tenants to accept this advance on the old

rents by offering them some kind of advantageous provision in

the pottah granted. In the present case, the advantage held

out to the tenant was that his rent should not be increased

during the term. We think the assertion contained in the pottah

that it was granted for the purpose of efiecting a mukabuUa

was a mere pretence and rather a shallow one. We think this is

what is meant by collusion in the plaint, and that to that extent

it is (as found by the Munsif) established by the evidence.

It also seems to be clear that, although the right to make

settlements with the tenants after ijara term commenced is not

now asserted on behalf of the minor defendant, the plaintiff,

upon coming to know that pottahs had been granted after

that time, had a right to treat such a proceeding as a

violation of his rights under the ijara, which, in my opinion,

in fact it was. On the other hand, it was never expressly

admitted in this case that this pottah was a nullity, until the

close of that argument in this Court. It was in the first

instance submitted to the Court to say whether it was or was

not a valid document. Subsequently this attitude was departed

from, and the validity of the pottah was strenuously asserted

and maintained. The grounds upon which its validity was

maintained have now been overruled.

Nor, as far as the minor was concerned, was any objection

raised in the first Court to the suit being tried. On the con-

trary, Mr. Harrison said, if the pottahs granted to the ryot and

jote monduls be held by the Court as contrary to the conditions

of tlie ijara pottah, and be on that account set aside, I have no

objectiou tliereto. But the ijara pottah, which has been
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granted to the plaintiff, is not an ordinary ticca ijara pottah,

and it is, therefore, difficult to give a reasonable interpretation

to it. I, therefore, pray that the Court will be pleased to take into

its consideration the undermentioned facts, in ascertaining what

interpretation it is necessary to give to the plain tiff’s ijara

pottah, in order to pass a judgment on the pottahs granted to

the ryots and jote monduls.” In all probability Mr, Harrison

thought it convenient for the minor that the question should be

once for all determined.

It is also admitted that a very large number of pottahs have

been granted under circumstances similar to the present, the

validity of all of which is in dispute and must be determined

in some way or other. It is certainly desirable that the power

of the Rajah to grant these pottahs should be discussed

and determined before the plaintiff takes proceedings against

the tenants. There is every probability that, when this point is

finally decided in one case, it will not be again litigated.

We advert to these circumstances to show that there are

reasons why it is desirable to give in this suit a decree which

will declare the rights of the plaintiff and the minor defendant

respectively, and why it would be a hardship now to hold that

the suit does not lie. We cannot, of course, give a decree, how-

ever desirable it may be in this particular case, if the law does

not permit us to do so.

It is now the settled law that, in the Courts of this country,

a declaratory decree cannot be made, unless there be a riglit to

consequential relief capable of being had either in the same Court

or in* certain cases in some other Court ”—Strimathoo Moothoo

Vijia Ragoonadah v. Dorasinga Tevar (1). But in laying down

this rule, we do not understand it to have been the intention of

the Privy Council to deny to the Courts of this country tlie

j)Ower to grant decrees in any case, in which, independently of

the provisions contained in a. 15 of Act VIII of 1859, these

Courts have power to grant a decree. It is, therefore, necessary

to see what that power is. Now, in this Court, the power is

generally the same as that of the Court of Chancery in Eng-

land. That was the power^ of the Supreme Court, and it is

(1) 15 B. L. 106.
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continued to this Court. And I do not think tliere is any valid

ground for holding that the Courts of the raofussil have a

jurisdiction in this respect different from or less than that of

this Court. At any rate, in the absence of all special provision

or authority upon the subject, it would be difficult to suggest

any other guide than the practice of the Court of Chancery

i»i England, and according to the best information we are able

to obtain the Court of Chancery in England would in such a

case as this entertain the suit. The cases in the Privy Council

also support this view. In the case of Thakoor Deen

Tewarry v. Nawah iSyed Ali Hossain Khan (1), the plaintiff,

alleging himself to be in possession, obtained a decree to set

aside a deed executed by a deceased person in favor of the

defendant. The plaintiff claimed to be the heir of the deceased

;

the defendant, who was in possession, claimed to hold the property

under the deed. The Privy Council say the plaint prayed

that the deed might be set aside, which is a prayer for substan-

tive relief.” In another recent case, the Privy Council said,

speaking of the claim of the plaintiff in that suit, his requi-

sition of a declaration of a m&l title, by setting aside the false

brahmottra title alleged by the defendants, is really no more

than this, that he should have his title, whatever it was, as a

zemindar, free from the allegation of the defendants that they

had some other title. If he had applied to set aside a deed set up

by the defendants impugning his ordinary title as zemindar, then

relief might be granted to him by cancelling that deed; but he can-

not obtain relief in the shape of merely setting aside an assertion,

which for all that appears may have been merely by word of

mouth” (2).

In Maharajah Rajundur Kishwur Siny Bahadoor v. Sheo-

pursun Misser (3), the Privy Council dealt with the case of a

tenant of a portion of a zemindari who set up against the

zemindar a holding different from that which was his true hold-

ing, and it seems to be considered that this was an interference

with the zemindar^s possession for which a suit would lie. Their

(1) 18 B. L. R., 427 ; 8. C., L. R., 1 Ind, App., 192.

(2) R^oA Nihmmey Sitigh Deo, v. Kalee Chum BhuUachatjee^ 14 B. L. R., 882.

(8) 10 Moure's I. A., 488.
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Lordships say, if this tenure be not interposed between the

zemindar and the cultivators, the ordinary relation between him

and them exists ; but if it be interposed, the zemindar’s general

proprietary title to the collections is gone, and in lieu of it he

is simply entitled to some jama from the mesne proprietors.

It is obvious, then, that the assertion of such a title is a serious

prejudice to a zemindar, and may materially interfere with the

successful management of his zemindari. Such an interme««

diate tenure cuts off the possession, that is the zemindar’s title

to the rents and profits immediately derived from the cultiva*

tors” (1). In the earlier case of Kamala Naicken v. Pitchacootty

Chetty (2), the facts were somewhat similar to the present.

A zemindar, after granting to the plaintiff a lease of his zemiu-

dari, issued notices to the tenants not to pay the rents to the

lessee. No other interference with the rights of the lessee

appears to have taken place, and no actual refusal to pay rent

appears to have been alleged. The High Court gave a decree,

declaring that the plaintifi was entitled to specific performance of

the lease and to the possession and enjoyment of the zemindari

under the terms of the lease. The Privy Council did not

approve of the declaration as to the specific performance, but

affirmed the rest of the decree.

These cases appear to us to justify this Court in making a

decree in this case.

The plaintiff has not asked for any injunction, though pro-

.bably he might have done so, and only asks that the pottah

should be set aside as against him. We think a decree subs*

tantially to that effect may be made. The decree of the

lower Appellate Court dismissing the suit will therefore be

set aside, and^ instead thereof, there will be a decree in the follow-

ing form :—that the pottah of 29th Srabun 1280 granted by the

Bajah to the defendant No. 1 be as between the plaintiff and the

defendants in this suit set aside, and the plaintiff declared

entitled to the possession and enjoyment of the zemindari

under the terms of the ijara lease of the 12th Falgoon 1279

the aforesaid pottah notwithstanding.

Appeal allowed.

(2) 10 Moore's I. A., 386.
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ORIGINAL CIVIL.

Before Sir Richard Garth
^
KL, Chief Justice^ and Mr. Justice Macphereon*

THE CORINGA OILi COMPANY, LIMITED (Defendants) v.

KOEGLER AND OTHERS (Plaintiffs).

Contract Act (IX of 1872J, $, ^%—Ag7'eement to refer to Arbitration—
Suit for Damagee for Breach of Contract—Suit for Specific Perform^

ance of Contract to refer.

A contract entered into between the plaint{fi*s and the defendants contained

a clause, that in case of any dispute the same to be decided by two com-

petent London brokers -^oiie to be appointed by the buyers* and the other

by the sellers* agents; such brokers* decision to be final,** but did not

provide that no action should be brought till such decision was pronounced.

Matter of dispute arising the defendants refused to appoint an arbitrator. In a

suit for damages for breach of the contract, held that the contract was not one

of the nature referred to in s. 28, Act IX of 1872. That section only refers to

contracts which wholly or partially prohibit the parties absolutely from having

recourse to a Court of Law. The first exception in that section applies

only to a class of contracts where the parties have agreed that no action

shall be brought, until some question of amount has first been decided by

the arbitrators.

Semble :—A suit will not He to enforce an agreement to refer to arbitration,

even in the case referred to in the first exception to s. 28 of Act IX of 1872.

Appeal from a decision of Phear, J., dated Slst of May
1875, aud a decision of Pootifex, J., dated the 22ud of May*^

1876.

The suit was one for damages for breach of contract. The

facts are fully set forth in the report of the case before Phear,

J., in the Court below (1). The case first came on for settlement

of issues, and au issue was raised as to whether the plaint

disclosed any cause of action, which was decided in favor of

Uie plaintiff. The case was then heard before Poutlfex, J.,

on the merits, and a decree given for the plaintiffs. The defend*

ants appealed from both decisions, but the appeal from the

latter deciiuon was confined exclusively to the facts of the case.

(1) 1. L. R., 1 Calc., 42.
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and is therefore omitted from this report. The ground of 1876

appeal from the decision of Phear, J., was That such a contract, Tub c<.... ^ _ , OilCompabt
as IS mentioned in Act IX of 1872, s. 28, Exception 1, was

proved to exist between the plaintiffs and the defendant company

in respect of the subject of this suit, and that the existence of

such a contract was and is by the said Act a bar to this suit.”

Mr. Evans and Mr. Macrae for the appellants.

Mr. Branson and Mr. Jackson for the respondents.

Mr. Evans contended that the contract was one which

clearly came within s. 28 of Act IX of ]872, and fulfilled all

the requirements of Exception I of that section, and therefore

inasmuch as the present suit was not one for specific per-

formance of the contract to refer, or for the recovery of the

amount awarded, the only suits which by the express words

of th^ section could be brought in such a case, the suit was

barred. By the express words of the Contract Act, the plain-

tiflfs’ proper course was a suit for specific performance of the

agreement to refer. The learned Judge in the Court below

holds that to bring an agreement within Exce{>tiou I of s. 28,

the agreement must exclude the Courts in all respects except

the matter which is the subject of the award, but it is submitted

this is not so ; it amounts to saying that a case cannot come

under the saving of Exception I, unless it would but for the
.

exception have come under the rule laid down in the original

section ;
t.e., this contract cannot come under the exception though

within it, because it does not contain a clause excluding the

jurisdiction of tlie Courts on matters other than the subject

referred to arbitration. It is submitted that this contract is

not only not illegal but is a bar to the present suit.

Mr. Branson

f

for the respondeat, relied on the judgment of

the Court below, beginning at p. 50 of the report in I. L. B.,

1 Calc. The contract does not come within s. 28, because it

does not contain a clause that the Courts shall be excluded

in all matters except what is decided by the arbitrators. The

contract must come within the class of contracts mentioned

in the rule before the benefit of the exception can be taken *
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1876 and, unless it comes strictly within the section, it should be

tnnComnQA held not to be within it at all, because it would leaye the

LiMiTKD plaintiffs without any remedy, as pointed out by Phear, J.

Kosqlib. If they had sued for specific performance it is difficult to see,

even if the action were maintainable, how they could have

obtained any practical relief*

Mr. Macrae in reply.—A decree for specific performance

of a contract to refer can be enforced (see ss. 200, 326, Act

VIII of 1859), by proceeding against the defendants for con-

tempt of the order of the Court. The plaintiffs too might have

sued for breach of the contract to refer. But they have brought

a suit which the legislature has expressly prohibited.

The following judgments were delivered :

Garth, C.J.—The first point which we have to decide is

that which was argued before Pbear, J., in the Court below,

and his judgment upon which is reported in the January number

of the Indian Law Reports, page 47.

The defendant contends, that the contract upon which this

suit is founded is one of the class described in the 1st Exception

of 8. 28 of the Contract Act, and, consequently, that as the

dispute which has arisen between him and the plaintiffs remains

undecided by arbitration, no suit can be brought upon it, except

for a specific performance of the agreement to refer. Certainly,

as Phear, J. very truly observes, the plaintiffs, if this were so,

would be in an unfortunate position, because the defendant

has distinctly refused to refer the dispute to arbitration ; and,

as according to the present law, no suit will lie to compel him

to refer, the defendant, if he is right in his contention, may,

by his own breach of the contract, deprive the plaintiffs of any

remedy whatever. Happily for the interests of justice in the

present case, we think it quite clear that Phear, J. is right,

and that the contract is not one of those described in the 28th

section of the Contract Act
That section does not apply to contracts which merely contain

aprovisionybr referring disputes to arbitration, but to those which

wholly or partially prohibit the parties from having recourse to a
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Court of Law. If^ for instance, a contract were to contain a

stipulation, that no action should be brought upon it, that stipu-

lation would, under the first part of s. 28, be void, because it

would restrict both parties from enforcing their rights under

the contract in the ordinary legal tribunals ; and so, if a

contract were to contain a double stipulation, that any dispute

between the parties should be settled by arbitration, and that

neither party should enforce their rights under it in a Court of

Law, that would be a valid stipulation, so far as regards its first

branch ; viz,, that all disputes between the parties should be

referred to arbitration, because that of itself would not have

the effect of ousting the jurisdiction of the Courts ; but the

latter branch of the stipulation would be void, because by that

the jurisdiction of the Court would be necessarily excluded.

Then the 1st exception in the 28th section applies only to a

class of contracts where (as in the cases of Scott v. Avery (1)

and Tredwen v. Holman (2), cited by Phear, J.) the parties

have agreed that no action shall be brought until some

question of amount has first been decided by a reference ; as, for

instance, the amount of damage which the assured has sustained

in a marine or fire policy. Such an agreement does not exclude

the jurisdiction of the Courts ; it only stays the plaintiffs’ hand

till some particular amount of money has been first ascertained

by reference.

Now it is clear that in this case the contract does not exclude

the jurisdiction of the Courts at all; it merely provides, as

hundreds of commercial contracts provide, for a reference of

disputes to arbitration, and it is perfectly clear law that such

a clause does not oust the jurisdiction of the Courts

This appeal will, therefore, be dismissed with costs on scale No. 2.

Macpherson, J.—I see no reason to differ from Phear, J.,

in the conclusions he arrived at on the point of law, and

I agree in thinking the appeal should be dismissed with costs.

Appeal dismissed.

Attorney for the appellants : Mr. Heckle,

Attorney for the respondents : Mr, Pittar, «

(1) 5 H. L. a, 811. (2) 8 Jur., N. S., 1080; 8. C., 1 H. & 0., 72.

Limited
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June 19.

Before Mr. Juetice Pontifex,

JOHURRA BIBEE v. SREEGOPAL MISSER awd othbra.

Hindu Law—Mitakshara— Widow-^Mainlenance-^Joint Ancestral Business^

Debts incurred by Manager of Joint Family in trading,

A joint family property acquired and maintained by the profits of trade

is subject to all the liabilities of that trade.

Ramlal Thakursidas v. Lahmichand (\) followed.

This was a suit for a declaration^ that the plaintiff as widow

of one Monohur Lall was entitled to maintenance out of the

rents and profits of a house^ No. 13 Boopchand Boy’s Street, in

Calcutta. For the purposes of this report it may be assumed

that the said Monohur Lall, together with his father Luchmee-

narain and his uncle Hurrynarain, formed a Hindoo joint family

subject to the Mitakahara law.

The house in question was acquired by Luchraeenaraiu, partly

out offunds received by him from the estate of his father Chotai

Lall, and partly out of the profits of a business for the sale of

shawls, silks, and Benares piece-goods, which he carried on with

money, portions of which were given him by his father, and por-

tions received by him from his estate. Some time after the

acquisition of the said house, Monohur Lall died, leaving the

plaintiff, his father Luchmeenarain and his uncle Hurryuarain

surviving him ; aud the plaintiff resided in the house until

the year 1866 when Luchmeenarain died aud Hurrynarain took

possession of the whole family estate including the house and

the business. Disputes then arose between the plaintiff and

Hurrynarain, and litigation ensued, but after some negotiation,

it was agreed that she should continue to reside in the house,

aud that Hurrynarain should provide her with maintenance and

money for the performance of her religious ceremonies, which

he continued to do until April 1875. On 17th April 1875,

Hurrynarain, having failed in the business, filed his petition

in the Insolvent Court, aud the whole of his estate and effects

(1) l Bom. H. G.y App., 51, at p. 71.
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became vested in the OfBcial Assignee. From that time the

plaintiff received no maintenance^ nor money for religious cere-

monies. On 5th August 1875, the Official Assignee sold the

house to Sreegopal Misser, who called on the plaintiff to remove

from the house.

In the present suit, which was brought against the Official

Assignee and Sreegopal, the plaintiff submitted that, as the

widow of Monohur Lall, she was by Hindu law entitled to be

maintained and supplied with money for religious ceremonies

out of the property which belonged to the family ; that the

defendant, Sreegopal Misser, purchased the house with full

notice of the plaintiff’s right to maintenance from the rents

and profits thereof; and alleged that there was property in

the hands of the Official Assignee forming part of the estate.

She prayed that she might be declared entitled to maintenance

out of the rents and profits of the house ; or that it might be

declared that she was, as the widow of Monohur Lall, entitled

to be maintained and supplied with money for her religious

ceremonies out of the estate in the hands of the Official Assignee

;

that the amount of such maintenance miorht be fixed ; and that

she might be declared entitled to have a suitable residence

provided for her.

The Official Assignee, in his written statement, stated that

Hurrynarain described himself in his petition of insolvency

as carrying on business in the name of Luchmeenarain and

Hurrynarain as merchants, and that the sale and conveyance to

Sreegopal Misser was of the right, title, and interest of Hurry-

narain as vested in him. He submitted his right and interest

in the suit to the decision of the Court

The defendant, Sreegopal Misser, stated that he had pur-

chased the said house and premises, but that he had never

obtained possession thereof, and had instituted a suit with the

object of obtaining such possession.

The case came on for settlement of issues.

Mr. Branson and Mr. Bonnerjee for the plaintiff.

Mr. Kennedi^ and Mr. Ingram for the Official Assignee.

Mr. Evans and Mn Maegregor for the other defendant

1S76
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Mr. Branson.—Under the Mitiikstiara law, a Hindu widow’s

charge for maintenance is a charge on the estate of her deceased

husband and on every part of it
; see Bamchandra Dikshit v«

Savitribai (1). This is not so however by the Bengal law, by

which she only has such charge against one who takes the

estate with notice of her claim

—

S. M. Bhagahati Dasi v,

Kanailal Mitter (2), Mussamut Golab Koonwur v. Collector of

Benares (3), and Khettramani Dasi v. Kashinath Das (4). The

last case was one where a widow sued her father-in-law for main-

tenance, and it was held under the law in Bengal that she was

not entitled to it ; but it is submitted it would be different by

Mitakshara law, where the son is from his birth a co-sharer with

his father. [Pontifex, J., referred to Girdharee Lall v.

Kantoo Lall (5) as to the power of alienation of a father as against

his sons by Mitakshara law. Why should the widow have a

greater right to complain of alienation than her husband : he

would be bound by it.] In this ease, the plaintiff* alleges it was

alienated and purchased with notice of her claim.

As to her right to residence, the case of Mangala Debi v.

Dinanath Bose (6) decides that in her favor. [PoNTlFEX, J.

—

That would not be to the exclusion of Hurrynarain ; if there

were only room for him and his family, she would have no right

of residence in the family dwelling-house.] In that case, she

would probably be entitled to maintenance to enable her to

reside elsewhere. It is submitted the plaintiff here is at least
4

entitled to an inquiry as to her maintenance and residence.

Mr. Kennedy for the Official Assignee.—In a joint family by

Mitakshara law, no one has any right to a definite share ; it is a

kind of corporation. Bight to maintenance is subject to the

ordinary obligations of the joint family. In this case, the insol-

vent was carrying on an ancestral family business on behalf of

the joint family, and if it became indebted, he had a right to

pledge the credit of the family to pay the debts—

(1) 4 Bom. H. C., A. GL, 73. (4) 2 B. L. R., A. C., 13.

(2) 8 B. L. R., 225. (5) L. R., 1 lad. App., 321 ; R C.,

(3) 4 Moore's 1. A., 246. 14 B. L. R., 187.

(6) 4B.L.R.,O.Cn 72.
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Thakursidas v. Lahmichand (1). A widow cannot have a

greater riglit than her husband would have had, or be

in a better position than one who on a partition would be

entitled to a share of the property. Even admitting her right

to reasonable maintenance, tliere is, by the justifiable conduct of

the manager of the family, no property out of which she can be

maintained. Her credit to the amount of her claim was pledged

to carry on the business. If she has such a right, she can come
in as a creditor and prove her claim in the usual way.

1876

JonuRRA
Bibbk
9.

Srkrooi>al
Mxssbr.

Mr. Evans for the defendant Sreegopal Misser.—There is no

cause of action against the purchaser. The plaintiff, as a member

of the joint family, would be liable for the losses, just as she would

be entitled to benefit by its gains ; her maintenance would increase

with any increase of the business. If the trading debts of the

business increase, so that the business fails, she will have no

claim to maintenance, not at any rate in priority to the debts

;

she admits that but for this business she would have no mainte-

nance. If the debts are improperly incurred, the Court might

say the alienation should not be valid, or the debts should not

be paid, but not in such a case as this. As to residence, the

case of Mangala Debi v. Dinanath Dose (2) does not lay down

that the widow is absolutely, and in all circumstances, entitled to

reside in the family dwelling-house.

Mr. Hranson in reply.—The maintenance of a Hindu widow

by Mitakshara law would not be liable to variation with the

increase or decrease of the family business. She is not part of

the joint family so as to entitle her to any increase. She is

only entitled to that share which her husband would have had

a right to on partition ; she is to that amount a creditor of the

estate. Under Mitakshara law, the widow cannot obtain a

partition when she sees her rights endangered as she can

by the Bengal law. She is entitled to maintenance notwith-

standing alienation

—

Heera Lall v. Mussamut Kousillah (3).

(1) 1 Bom. H. 0., App., 51, at p. 71.

(2) 4 B. L. B., O. C., 72.

(3) 2 Agra H. C., 42.

63
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PONTIPEX, J.—The plaintiff in this case is the widow of

Monohur Lnli^ who died in the lifetime of his father Luchmee-

narain Kuppoor Khettry. Luchmeenarain left a brother joint

in estate, Hurrynarain Kuppoor Khettry, who subsequently

became insolvent. The parties were and are governed by the

Mitakshara law.

The plaintiff claims that, as the widow of Monohur Lall, she

has a right to be maintained and supplied with money for the

performance of her religious ceremonies out of the rents and

profits of the house, No. 13 Roopchand Boy’s Street, in Calcutta

as property which belonged to the joint family, and that any

interest which passed to the Official Assignee as representing

Hurrynarain the surviving member of the joint family passed

subject to such rights. A great many cases have been cited

in support of the proposition, that a widow has what is called

a lien for maintenance on the joint estate and particularly in

a Mitakshara faipily. It is not necessary for me to give any

opinion on the ordinary case, where the surviving members

of a joint family contract to convey without reserving the

widow’s rights, for in my opinion the present is a special case

which does not fall within the ordinary rule. The plaintiff,

iu her plaint, admits that the property, out of which she claims

maintenance, was acquired by her father-in-law partly by money

supplied to him by his father, and partly out of the profits

of a business for the sale of shawls, silks, and Benares piece*

goods which he carried on with moneys, portions of which were

given to him by his father, and portions received by him

from his estate. In my opinion, the business established and

carried on with moneys so derived must be treated as a joint

family business, and in fact the insolvent was carrying on

such business at the date of his insolvency as appears «by the

written statement of the Official Assignee.

It was in respect of his debts incurred iu such business that

Hurrynarain was adjudicated insolvent. And it is not alleged

that any of the debts were incurred improperly, or otherwise

than in the due course of business. The debts of the family

business became greater Uian could be provided for by the

'

insolvent or the joint family property, and the insolvent accord-
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ingly filed his petition. It seems to me that the law is correctly

laid down in the case of Ramlal Thakursidas v. LakmU
chand (1), that persons carrying on a family business in the

profits of which all the members of the family would partici*

pate must have authority to pledge the joint family property

and credit for the ordinary purposes of the business. And’

therefore that debts honestly incurred in carrying on such

business must override the rights of all members of the joint

family in property acquired with funds derived from the joint

business. In other words, it seems to me that those who claim

to participate in the benefits must also be subject to the liabi*

lities of the joint business, and by the plaintiff’s own admis*

sion, the joint family title to the house, in respect of which she

claims, would not have existed, except for the profits of the

business. I had some difficulty at first in seeing how the house

could vest in the Official Assignee without being subject to the

claim of the plaintiff*; but the debts being joint business debts

and dB such, debts for which business creditors could have

attached the property, the whole interest in the property vested

in my opinion in the Official Assignee ;
for the proceedings in

insolvency are in fact substituted for separate suits by

creditors. In this case, the property was put up for sale by

the Official Assignee, subject to the plaintifTs right (if any)

to maintenance, and was so conveyed. The effect of such

conveyance is, that the purchaser took only such estate as the

Official Assignee could give, but if the plaintiff had no right the

purchaser would take an absolute estate. In my opinion, the

plaintiff, under the circumstances of this case, has no right as

against joint creditors to maintenance or residence, out of or in

the house in question, and as the plaint is confined to this parti-

cular house, there is no case made for any further enquiry. At

all events the enquiry cau’t be made in this suit against the

present defendants, though there may be a right to an enquiry

against the Official Assignee separately. I am however of

opinion that the plaintiff has no claim which can be enforced

against any part of the joint estate, until after payment of the

1S76
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(1) I Bom. H. App., SI, at p. 71.
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joint trade debts. The Official Assignee must have his costs out

of the estate of the insolvent, and Mr. Evans’ client must have

bis costs from the plaintiff.

Suit dismissed.

Attorney for the plaintiff: Baboo Joykissen Gangooly.

Attorneys for the Official Assignee : Messrs. Dignam and

Robinson,

Attorney for the other defendant : Mr. CatapieL

Before Sir Richard Oarih^ Kt^ Chief Justice^ and Mr, Justice Macpherson,

1876 SIB CIIUNDER MULLICK u. KISSEN DYAL OPADHYA
t anotheb.

Small Cause Court Act (IX of 1850J, s, 42

—

Power to restore CcLse struck

offfor Default in Appearance,

A Court of Sm^l Causes, constituted under Act IX of 1850, can, during

the same day, and at the same sitting of the Court, ex parte restore

a cause once struck out under s. 42, though the order for striking off

may have been duly recorded. In such a case, it would be open to the

defendant to apply to set aside such ex parte order, and the sufficiency

of the grounds of the applicatiou would be a question for the discretion

of the Judge.

The following case was referred to the High Court, under

s. 7, Act XXVI of 1864, by the first Judge of the Small

Cause Court, Calcutta.

Ou the 8tU of February 1876, the plaintiff instituted a suit

against the defendants in this Court, to recover Bs. 1,000 due

on a balance of account for goods sold and delivered, the plain-

tiii abandoning all excess. The summons was returnable on

the 15th of February 1876. On the 15th of February 1876, the

cause was called ou in due course and adjourned by me

—

there being no time to hear it on that day—to the 6th of

March 1876. Ou the 6th of March 1876^ the cause was again

called ou in due course, but as neither the plaintiff nor any

cue on his behalf ap|>eared, 1 ordered the case to be struck
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out, acting under 8. 42 of Act IX of 1850. A few minutes

after I had so ordered the cause to be struck out, Mr.
C. P. Pittar, who had appeared as the plaintifiPs attorney on

the first day the cause was called on, made an application

to me to restore the cause ; and having satisfied me that the

absence both of the plain tifi* and of himself had arisen from

a reasonable mistake, 1 ordered the cause to be restored,

and also ordered a fresh summons to issue, on payment of full

costs, returnable on the 20th of March 1876. -At the time

Mr. Pittar made his application, the pleader of the defendants

was not present, and the order for striking out had been

entered on the record as follows :— Plaintiff absent ; second

defendant with pleader present ; struck off. ” This order had

been initialed by the clerk, but not signed by me, though,

it would, in due course, have been duly authenticated by me
under s. 81 of Act IX of 1850. On the of 20th March 1876,

on the cause being called on, and before the plaintiff had

gone into any evidence, Mr. Arrakiel, who appeared as the

pleader of one of the defendants, objected to my right to

hear the cause, on the ground that, when once a cause has been

struck out, the Court has no power to restore it.

1 am of opinion that the objection is fatal to the plaintiff,

for though it seems that some Judges of this Court have, on

several occasions, restored causes previously struck out, other

Judges again have refused, on the ground that they have no

power so to do.

S. 37 of Act IX of 1850 gives this Court power to try

in a summary way, and give judgment in cases where the

plaintiff appears and the defendant also appears and answers

;

and 8. 42 of the same Act, which is a repetition of 9 &
10 Viet., c. 95, B. 79 (County Courts Act, 1846) gives

the Court power to strike out the cause where the plaintiff

sirull not appear, and also to nonsuit the plaintiff if he shall

fail to prove his demand, and give judgment for the

defendant ; but no express power is given to this Court to

restore a cause when struck out.

But it has been argued that s. 41 of Act IX of 1850, which

gives the Judges of this Court power to make rules for regu-

1S76

SlB
Mulltck

DYAL
Opadmta*



478

1876

SlB ClfUNlifCB

Hulliok
r.

DrAL

THE INDIAN LAW REPORTS. [VOL. L

lating the practice and proceedings of the Courts also gives

this Court power in any case not expressly provided for by

the Act, or by the said rules, to adopt and apply the general

principles of practice in the Supreme Court, that is to say, the

High Court, to actions and proceedings in this Court. Further,

that by s. 110 of the Code of Civil Procedure, the High Court

has power under that section, even after it has dismissed a suit,

to issue a fresh summons on the plaint already filed—in other

words, to restore the case. The Code of Civil Procedure, how-

ever, with the exception of four sections (which do not include

0. 110), especially extended under the provisions of s. 15 of

Act XXYl of 1864, is not applicable to this Court, so that,

if 1 were to act under that section, I should in effect be

extending to the Court a section of a Code which is clearly

not applicable to it. Under any circumstances, I think it a

question more of procedure than practice, and holding such au

opinion it is clear that s. 41 of Act IX of 1850 would not be

applicable to the present question.

There is a case, however, of Jones y. Jones (1), in which

Coleridge, J., sajs :—
‘ I do not mean to say but that a

Judge might alter his judgment on the same day during the

sitting of the Court, but he can have no authority to alter it

in his chambers and behind the back of the parties, after the

Court has been broken up.’ But this is a mere dicturriy and,

indeed, would hardly apply to this case, where one of the

parties was absent, 1 think, therefore, that when once an order

of such a nature has been made and correctly recorded, this

Court has no power to alter such order ex parte, unless autho-

rized by the Act so to do.

I have been requested by the plaintiff’s attorney, under s. 7

of Act XXYI of 1864, to reserve the following question for

the opinion of the High Court:

—

<< < Whether a Court of Small Causes, constituted under Act

IX of 1850, can, during the same day, at the same sitting of

the Court, ex parte restore a cause once struck out under s. 42

of the same Act, when the order of striking out has been made

and correctly recorded.’

(1) 5 D. Sc L., 633 ; S. U, I Cox St Macrae^ C. 0. Cates, 03.
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** My judgment, therefore, contingent in the opinion of the

High Court on the above question will be for the defendants.”
.MCK
V.

Mr. Macrae, for the plaintiff, contended that even if the

Judge could not, under s. 41, have adopted the portion of the

Civil Procedure Code, s. 119, under which a case of this kind

might have been restored in the High Court, the Judge
might have restored the case under s. 53 of Act IX of 1850,

by ordering a new trial ;
” there would perhaps be some

doubt as to whether this section would apply to a case which

had been dismissed for default, as it might be said no actual

trial had taken place. There is no express power in the Small

Cause Court Act to restore cases. In a case under the cor-

responding section of the County Courts Act (9 & 10 Viet,

c. 95, 8. 89), it was held that the County Court Judge had a

discretionary power to grant a new trial, and that a rule of

practice passed by the Judges, as to the exercise of that

power, did not interfere with such discretion : In re Carter

V. Smith (1). [Garth, C.J. — There is no doubt that

cases are frequently restored in the County Courts.

Macpherson, J.—Was there any default under s. 42 by

the plaintiff ? it seems he did appear on the day the case was

struck off.] That appears to be so, and, therefore, on a strict

construction of the section, he might be held to have made no

default in appearing. The Judge says the case was a proper

one to restore, if he had the power. [Garth, C.J.—Would

there not be an inherent power in the Court to correct a

manifest injustice in a case like this by restoring the case ? (2)]

Kefers to s. 41, Act IX of 1850. The Small Cause Court, like

all Courts, would have an inherent power to correct mistakes,

but it is submitted that s. 53 would, on the widest construction

that can be given to it, apply to any order made by the Judge,

and therefore he was not debarred from restoring this case.

No one appeared for the defendant.

«

(I) 24 li. J., Q. B., 141.

(2) See Deem D,al Paramanek r. Bam Coomar Chowdhrj/, 9 W. B., 284.
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OaETH, C.J.—We are of opinion that a Court of Small

t Dtai, Caneee, constituted under Act IX of 1850, can, during the same

day, and at the same sitting of the Court, ex partejceaU>te a

cause once struck out under s. 42, though the order for striking

off may have been duly recorded.

’ It is always, of course, open to the defendant in such a case

to apply to the Court upon sufficient grounds to set aside the

M parte order ; and the sufficiency of such grounds would in

eachf case be a question for the discretion of th^ Judge.

The sum of Bs. 230, which has been brought into Court by

he plaintiff in this case, will be refunded to him.

Attorney for the plaintiff ; Mr. Pittar.




